           1                                    Thursday, 22nd January 2009

           2   (2.00 pm)

           3                  (In the presence of the jury)

           4                  Closing speech by MR BLAXLAND

           5   MR BLAXLAND:  Members of the jury, we have almost reached

           6       the important part in this case.  The important part is

           7       your retirement and we think that is going to be

           8       Wednesday or thereabouts of next week.

           9           Now, I am not going to make any predictions about

          10       how long I am going to be now.  It is not impossible

          11       that I will finish this afternoon, but I cannot

          12       guarantee that and we have been given time tomorrow

          13       morning, if I need it.  I am peculiarly bad at judging

          14       how long these things are going to take.

          15           Can I say, before I start, that I am acutely aware

          16       that sitting and listening to a man in a wig talking is

          17       not always an easy experience.  Funnily enough, it is

          18       much easier for me to speak than it is for you to

          19       listen.  I do not have visual aids or anything of that

          20       sort to help present my case to you and it can be quite

          21       hard going.

          22           The purpose of my speech now is to attempt to assist

          23       you by analysing the issues and the evidence in the case

          24       by offering comments on the prosecution and the defence

          25       case so that you can perform your task of returning true

                                             1

           1       verdicts.

           2           The cases of Mr Baluch and Mr Marri obviously have

           3       a lot in common.  Therefore, I have been greatly

           4       assisted by Lady Kennedy's observations to you

           5       yesterday.  I shall try to avoid repeating points she

           6       has made.  Some repetition, however, I am afraid, is

           7       inevitable and I shall attempt to make my own

           8       contribution to some of the submissions you have already

           9       heard.

          10           Now, when Mr Hill cross-examined Imran Khan, he

          11       pointed out to him, somewhat imperiously, that this case

          12       was being tried according to British law, as opposed to

          13       Pakistani law.  He repeated that point in a rather

          14       different context when he came to his closing speech.

          15       He made the point, you may recall, in relation to the

          16       newspapers published in Pakistan that we are not

          17       concerned with the state of Pakistani law, whatever that

          18       may be, only British law.

          19           Having vaulted the virtues of English law, Mr Hill

          20       towards the close of his speech finally turned to the

          21       charges on the indictment in order to summarise the

          22       prosecution case.  What you will not have appreciated is

          23       that it became clear at that point that in respect of

          24       each and every one of those charges the prosecution

          25       failed properly to address the legal ingredients and the
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           1       way in which the evidence is relevant to those

           2       ingredients; in the words, the prosecution have either

           3       not understood what it is they have to prove or, if they

           4       have understood it, they chose to avoid dealing with it.

           5       We suggest that this is no accident.  The whole

           6       prosecution strategy in this case has been to combine

           7       a personal and, I am afraid to say, sometimes underhand

           8       attack on Mr Marri's character with an attempt to divert

           9       you from the real issues in the case by concentrating on

          10       largely irrelevant detail.  The prosecution have taken

          11       you on a carefully plotted wild goose chase.

          12           Now, I start, therefore, with a complaint.  I need

          13       you to know that.  It is perfectly true that at the end

          14       of the day it is for the judge, his Lordship, to give

          15       you directions on the law.  Barristers in almost every

          16       single case say to jurors, "Members of the jury, this is

          17       my understanding of what the law is, but at the end of

          18       the day you take directions from the judge" and

          19       traditionally at a very early stage in the judge's

          20       directions to the jury he makes this point, "I am the

          21       judge of the law, you are the judge of the facts so it

          22       is your view of the facts that matters, but this is what

          23       the law is and you have to accept my directions".

          24           You are entitled to expect proper assistance from

          25       the prosecution on the correct legal ingredients and you
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           1       simply, I suggest, as we shall consider when we come to

           2       it, have not had it in this case.

           3           When Mr Hill referred Imran Khan to British law, he

           4       might also have reminded him that this case is being

           5       tried under the system of trial by jury.  He might have

           6       gone on to add that trial by jury was once memorably

           7       described by a very senior Law Lord as, "The lamp that

           8       shows that freedom lives".  It is a rather

           9       grand-sounding phrase.  I think it is based on the old

          10       idea that miners used to take lamps to the pit and if

          11       the lamp went out, it showed the oxygen had gone, but it

          12       is a very stirring phrase, "The lamp that shows that

          13       freedom lives".

          14           If ever there was a case in which the importance to

          15       our system of democracy of trial by jury is illustrated,

          16       then it is this because traditionally what the jury

          17       brings to a case is a combination of the qualities of

          18       common sense, compassion and fair play, qualities, I am

          19       afraid to have to suggest, which have played little part

          20       in the prosecution case.

          21           You took an oath to return true verdicts according

          22       to the evidence and I shall remind you about that, and

          23       make no apology for so doing, at the very end of the

          24       case.  It is not my view or Mr Hill's view or his

          25       Lordship's view of the facts that matters; it is yours
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           1       and yours alone.

           2           Now, having said that, we need to start by

           3       recognising that the principal problem which every

           4       defendant in every criminal case has to face is that the

           5       jury will start from an assumption that there must be

           6       some good reason for a defendant to have been charged.

           7       The trial, with all its expense and use of valuable

           8       police and prosecution resources, would not be taking

           9       place, you assume, unless careful and considered thought

          10       had been put into it by the Crown Prosecution Service.

          11           Now, the reason why a prosecution has been brought

          12       is completely irrelevant ultimately to your

          13       deliberations.  The difficulty is that it is very often

          14       hard not to be influenced subconsciously by the

          15       assumption that the police had a good reason to mount an

          16       investigation and the Crown Prosecution Service had

          17       a good reason to bring charges.  I mean, for instance,

          18       to take a somewhat different case, if you have a case

          19       which is based, as this case is to some extent, on

          20       observations which are carried out on people who

          21       ultimately are charged with drug dealing, you say to

          22       yourselves, "The police must have had some information

          23       in their possession in the first place.  I wonder what

          24       it is?  I wonder what we have not been told?"

          25           One of the many unusual features of this case is
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           1       that evidence has been called in this court, and it

           2       comes actually from a prosecution witness, which may

           3       suggest or raises, I am afraid, the suspicion that this

           4       case has been brought not for a good reason but for

           5       a thoroughly bad reason, and that evidence came from

           6       Professor Talbot.  You will remember this: he told you,

           7       as part of his historical overview of Pakistan, that

           8       there came a time when the western governments, in

           9       particular the United States and the British Government,

          10       decided that they needed to do business with

          11       General Musharraf because of what was then called,

          12       although we are not allowed to call it that any more,

          13       the war on terror and particularly of course relevant to

          14       us in this country because of the problem with British

          15       Islamists going to Pakistan.

          16           That issue, the suspicion that the prosecution has

          17       been influenced by political arrangements between the

          18       Security Services of this country and the intelligence

          19       services of Pakistan, is one which has intruded into

          20       this case in the following ways, and you need to deal

          21       with this: firstly, Mr Marri and Mr Baluch clearly

          22       believe themselves that the ISI has played a part in

          23       bringing about their arrests and prosecution.  They had

          24       read in the press, you remember, about this attempted

          25       deal that the Pakistani military were trying to broker
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           1       concerning a swap with Rashid Rauf.  In fact, you will

           2       remember that Mehran, my client's brother, had raised

           3       this at the United Nations.  Mr Marri has told you that

           4       this was one of the reasons that he did not answer

           5       questions when interviewed by the police.

           6           His Lordship will direct you about how you approach

           7       the whole question of the fact that he did not answer

           8       questions in due course.  There is quite a complicated

           9       but ultimately common sense direction which is given

          10       about the steps that you need to take if you are

          11       considering taking that into account because you are

          12       allowed, as the law does allow you, effectively to hold

          13       it against him that he did not answer questions in

          14       interview, but ultimately, you may think, nobody in

          15       Mr Marri's position, not knowing how any information you

          16       give is going to be used, suspicious that the

          17       British Police are working hand in glove with the

          18       Pakistanis and receiving legal advice not to speak, no

          19       one in those circumstances, you may think, would answer

          20       questions.

          21           Secondly, this whole issue of what lies behind this

          22       prosecution and the defendants' belief about that and

          23       what use may be made of information divulged in court

          24       has cast a long shadow over this trial.  Just remember

          25       this: Faiz Baluch told you that he was not prepared to
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           1       name two people whom he knew as administrators of

           2       balochwarna.  You remember one of them lived in

           3       South Africa and one of them was in Balochistan.

           4       Mr Hill asked him to name them.  In a normal case you

           5       would expect such a question to be asked to test his

           6       credibility as a witness, but here, you may think, it

           7       would have been very difficult for Mr Baluch to see the

           8       relevance of the question.  After all, the prosecution

           9       do not dispute that there were other people running the

          10       websites.  How could you possibly, you may have thought,

          11       be assisted by an answer and so it must have seemed to

          12       Mr Baluch as if he was being asked simply to sign that

          13       man's death warrant.

          14           So it is, in this case, with the whole question

          15       about naming other people, a persistent theme throughout

          16       the prosecution cross-examination, why should these

          17       defendants, given what they have been through, place any

          18       trust at all in the prosecution?  Better not to name

          19       anyone, even in relation to completely innocuous

          20       activity, rather than run the risk that the person named

          21       will be rounded up at some time in the future.

          22           The final issue to which this whole question of what

          23       lies behind the case is relevant is a question about

          24       which the prosecution have been curiously silent, namely

          25       what weight should you attach to the evidence of the
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           1       fact that the Balochistan Liberation Army was

           2       proscribed?  When opening the case, the prosecution told

           3       you that it is a criminal offence to be a member of or

           4       to offer support to a proscribed organisation.  All very

           5       interesting, you may think, but these defendants are not

           6       charged with being members of a proscribed organisation.

           7       They are not charged with offering support for

           8       a proscribed organisation.

           9           In July 2006, a month before the Pakistani military

          10       murdered Nawab Akbar Bugti, the British Government

          11       proscribed the BLA, three months after it had been

          12       proscribed in Pakistan.  As Mr Marri told you, even the

          13       American Government failed to go that far which is no

          14       doubt why the websites are hosted in the United States

          15       and still up and running.  If you think that the

          16       proscription of the BLA may have been as a result of the

          17       special relationship with Musharraf, then, of course,

          18       you will attach absolutely no significance to the fact

          19       that it was proscribed and, interestingly, the

          20       prosecution, no doubt in recognition of this point, have

          21       avoided placing any reliance on proscription.  At no

          22       stage have they suggested to you that the insurgency in

          23       Balochistan is terrorism simply because the

          24       United Kingdom have proscribed the BLA.

          25           So remember: decide the case on the evidence, make
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           1       no assumption that there was a good reason for the

           2       prosecution being brought.

           3           I am going to start in a sense back to front

           4       because, as I mentioned to you, I think, some time ago

           5       now, when I introduced the case very briefly before

           6       Mr Marri gave evidence, that no defendant in a criminal

           7       trial is under any obligation to give evidence, but

           8       I want to turn straightaway, if I could, to say a few

           9       words about Mr Marri's evidence.

          10           I have no way of knowing what you made of Mr Marri.

          11       The witness box can be a lonely and intimidating place

          12       and giving evidence does not always provide a complete

          13       picture of a person's character.  The question for you

          14       simply at the end of the day is whether you think he may

          15       have been telling you the truth on the important issues

          16       in this case.  If you do, then you find him not guilty

          17       on all the charges.  If you think there is a reasonable

          18       possibility of that, then that is the end of the case.

          19           In deciding that, you will obviously want to assess

          20       his character.  Lady Kennedy has given you a number of

          21       observations, helpful observations, about his position

          22       in life and the approach that you might want to take to

          23       that.  On the one hand, he has had a very privileged

          24       life compared to the average Baloch; on the other hand,

          25       his family have undoubtedly paid the price for their
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           1       commitment to the Balochi cause.  Remember this: his

           2       father took on the responsibility of tribal leadership

           3       at a young age because his father died young and he

           4       himself has suffered two periods of imprisonment.  His

           5       elder brother, Balach, has paid the ultimate price.  He

           6       himself has had to face up to the responsibility which

           7       has been thrust upon him by virtue of his position

           8       within the family and also by virtue of his decision at

           9       the age of 29 to become involved in his family's

          10       political tradition by standing for election in 1997.

          11       That position gave him prominence within the tribe.

          12           He has effectively been forced into exile since the

          13       year 2000 and, as Lady Kennedy has said, one of the

          14       features of those who live in exile is the sense of

          15       guilt that you are not able to do more for those who are

          16       bearing the brunt of the oppression back home.

          17           What, when you consider the evidence, is noticeable

          18       about Mr Marri is that, apart from the statements

          19       attributed to him from Urdu language publications, there

          20       is virtually no material in either documentary or

          21       electronic form found during the police investigation

          22       which he himself has produced.  There are some documents

          23       which he has handled, but none of any significance which

          24       he has written.  On the contrary, huge quantities of

          25       ageing publications piled up in both addresses,
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           1       apparently unread.

           2           Can I just remind you on this: when you come to turn

           3       to the schedules, if you want to in due course, please

           4       remember that the police only took a very small part of

           5       all the material that was found.  There were loads of

           6       publications there which were simply just left and not

           7       brought back.

           8           The fact is, as he is perhaps himself painfully

           9       aware, his contribution to the Baloch cause while in

          10       exile in London was relatively limited.  He may have

          11       endured the privileges that came with his family's

          12       wealth and status, but we suggest, for your

          13       consideration, that what emerged from his extended

          14       period in the witness box is that at heart he is

          15       a decent, dignified and honourable man.

          16           One of the more distasteful features of this case

          17       has been the way in which the prosecution have suggested

          18       that Mr Marri's commitment to Balochi independence was

          19       motivated by personal greed.  This was, I am afraid, we

          20       suggest, no more than crude character assassination.

          21           Why on earth was it necessary to refer to this

          22       document?  Turn to volume 1, please, page 117.  I am not

          23       going to mention this.  Why was it necessary to put this

          24       in the jury bundle for you to consider?  Personal

          25       embarrassment.  That is all it is.  Why was it necessary
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           1       to refer to his purchase of expensive jewellery, his

           2       visit to nightclubs or the sums of cash recovered?

           3           You know, what was almost worse than the allegation

           4       itself was the transparently spurious way in which the

           5       prosecution attempted to justify it.  The suggestion

           6       appears to be that Mr Marri is somewhat of a tribal

           7       mafiosi, a godfather presiding over his criminal empire,

           8       fighting a turf war with the Pakistani Army for control

           9       over the oil riches in the mountains of Balochistan.

          10       The amusing thing, if there is anything amusing about

          11       this, is that if that were right, then as a matter of

          12       fact Mr Marri is not guilty of supporting terrorism

          13       because the definition of terrorism, in short-form --

          14       and I am going to come to it later -- is the use of

          15       violent action for an ideological, religious or

          16       political purpose.  A financial motive is not terrorism,

          17       but what was so offensive, and I use that word

          18       advisedly, about this attempt to demean Mr Marri's

          19       integrity is that had he wished to enrich himself, he

          20       could have become one of the wealthiest men in the

          21       Middle East.

          22           He has been given every opportunity to do financial

          23       business with the military rulers and he has paid the

          24       price for refusing to do so.  The prosecution allegation

          25       is the absolute reverse of the truth.  Just remember the
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           1       murder of the judge in January 2000, which led to his

           2       father being arrested, all manner of other people being

           3       detained, came after an approach was made to Mr Marri by

           4       a senior member of the military using one of his

           5       relatives, if you like, a man who is now a very senior

           6       diplomat, as a go-between.  He was basically asked --

           7       the message was, "You do business with us and we will

           8       see you all right".  He refused to do it.  What then

           9       happened?  The judge is killed, the Marris are arrested,

          10       two birds are killed with one stone.  That was the price

          11       for failing to do business and Mr Marri has been unable

          12       to return to his home country ever since.

          13           What about the attempt to undermine his credibility?

          14       What emerged very clearly from the prosecution closing

          15       speech is the pervasive cynicism with which the

          16       prosecution have approached everything about Mr Marri.

          17       As I said when opening, it is all too easy for the

          18       prosecution to bandy about accusations of dishonesty.

          19       Remember this, and his Lordship may remind you of

          20       this: questions put by barristers are not evidence.  An

          21       allegation by a prosecution barrister that somebody is

          22       lying is not evidence itself, even though the status of

          23       the Crown's office is invoked in order to support that

          24       allegation.

          25           Let us just take the example, shall we, of whether

                                            14

           1       or not Mr Marri can read Urdu script?  He can speak

           2       Urdu, I remind you.  A huge amount of time devoted to

           3       this issue and you would have thought, would you not,

           4       that the entire prosecution case depended on it?

           5       Despite that, you may have noticed that in fact the

           6       prosecution put two completely different things to him.

           7       They put, on the one hand, that he could speak Urdu,

           8       read Urdu, and, on the other hand, that he refused to

           9       read Urdu out of some sort of national pride, so we had

          10       that curious contradiction, but that entire

          11       cross-examination revealed the ignorance of the

          12       prosecution's position.  Maybe they could have cleared

          13       this up with Professor Talbot, but Pakistan and India,

          14       as Lady Kennedy reminded you in her history lesson

          15       yesterday, were together under British colonial rule

          16       until 1947.  The first language of the administrative

          17       and political classes is English.  Basic stuff.  Members

          18       of the elite attend English language schools.  Neither

          19       Benazir Bhutto nor Musharraf himself could read Urdu

          20       script.  None of that has been challenged by the

          21       prosecution.  Mr Marri received no secondary education

          22       in Balochistan or Pakistan and there is ultimately, and

          23       I am going to be saying this throughout, no evidence

          24       that Mr Marri was or is able to read Urdu script.

          25       Indeed, as he himself has pointed out, there is good

                                            15

           1       evidence that he cannot read Urdu.  Why else would he

           2       have recorded in his own writing in the famous purple

           3       file, to which so much attention was devoted, a document

           4       recording an English translation of a document sent to

           5       him in Urdu?  You remember the financial document about

           6       the tractor in the purple file.  If he could read Urdu,

           7       no need to translate it into English, is there?

           8           The simple point: the prosecution, despite having

           9       trawled through both of these addresses with

          10       considerable care, have been unable to find a single

          11       document in Urdu script in Mr Marri's handwriting.  What

          12       an extraordinary red herring all of that was.

          13           There have been, have there not, other ways in which

          14       the prosecution have sought to attack Mr Marri's

          15       character which have left a nasty taste in the mouth?

          16       The way in which there has been an attempt to link the

          17       Balochi resistance struggle with Al Qaeda.  Just take

          18       yourself back to the early days of this case.  In

          19       opening the case, the prosecution played extracts from

          20       a DVD which was found at 21 Heronsforde.  They then took

          21       an hour to play further extracts during the evidence

          22       itself.  Do you remember it?  You probably do because

          23       those extracts included the absolutely haunting images

          24       of Ken Bigley in the moments leading to his grizzly

          25       murder.  Not only that, when it came to presenting the
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           1       evidence for you in this blue file, they included, and

           2       let us just have a look at it, shall we, in the blue

           3       file, page 43, a total of three pages, page 43 onwards,

           4       of images from that DVD, including, of course, page 45,

           5       in the bottom left, images of two of the London tube

           6       bombers.  Why was it necessary to include those in this

           7       file?  How does this stuff help you return true verdicts

           8       according to the evidence?

           9           It went on from that because if we then turn over

          10       the page, interestingly, set aside for your

          11       consideration the images from that DVD, we then have

          12       a series of images which were taken from a CD this time

          13       which was recovered from Mr Marri's old room at

          14       48 Mount Pleasant.  You see the name.  You will remember

          15       them, the image of the Taliban leaders set out there on

          16       the first page so we have the Taliban leader, top left,

          17       then another one, bottom two, then we have

          18       Osama Bin Laden, then, over the page, we have more of

          19       the same, the picture in the top right of the World

          20       Trade Center, then the bottom left we have

          21       Osama Bin Laden again.

          22           Can I remind you -- and you will remember this --

          23       these are the images which come from that film,

          24       Fahrenheit 9/11.  These are the selected images from

          25       a total of 206 stills from that film.  One folder in
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           1       amongst something like 54 on that CD.  If you go back to

           2       page 46, juxtaposed, set alongside those images in the

           3       middle of the page an image of a Balochi freedom fighter

           4       with the inscription "BPLF" and an image on the top

           5       right of somebody with what looks like

           6       a rocket-propelled grenade.  Those images taken from

           7       a completely different folder and set alongside the

           8       other images.  What was going on here?  Was this

           9       assistance to you to return true verdicts according to

          10       the evidence or was there something rather sinister

          11       going on here?

          12           Any examination of the material in this case would

          13       reveal that the Balochis are deadly enemies of the

          14       Taliban and their Al Qaeda associates.  It is not just

          15       propaganda, as Professor Talbot was pleased to call it.

          16       They have a history of persecution by the Taliban in

          17       Afghanistan.

          18           Having effectively been caught out, and that is what

          19       has happened here because we took the trouble to refer

          20       you to the file, Mr Hill has now sought to justify it on

          21       a completely different and, again, obviously spurious

          22       basis.  He now says, whereas in opening he had said that

          23       these were examples of extremist material found in

          24       Mr Marri's possession -- that is what they relied on

          25       them for -- he now says that Mr Marri was conducting
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           1       some sort of comparative exercise about the use of

           2       propaganda with the purpose of learning lessons for use

           3       on the Baloch war.  What utter rubbish.

           4           Let us turn now, if we could, to the issues in the

           5       case.  We can put this file away for the time being.  It

           6       is rather cumbersome and gets in the way so put that

           7       away and we shall return to it in due course.

           8           We suggest that when you come to consider directly

           9       the issues in this case and when you come to analyse the

          10       evidence, because that is what you need to do, what is

          11       striking is not just the injustice of this prosecution

          12       but its sheer stupidity.  That may sound like a rather

          13       strong statement and I am going to say some words at the

          14       very end about your approach to the remarks I have made,

          15       but Mr Hill, I want to make it clear, is an extremely

          16       talented advocate who has the rather disconcerting

          17       ability to make far-fetched and sometimes outrageous

          18       statements sound completely reasonable, but his

          19       presentation, I am afraid, cannot disguise just how

          20       ludicrous many of the suggestions that have been made

          21       are.

          22           Take, for example, the evidence that the internet

          23       history had been deleted from two of the computers and

          24       that the harddrive of one of them had been destroyed.

          25       The suggestion which has been made is that this was done
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           1       in order to destroy incriminating information.  This is

           2       where, I am afraid, just basic common sense comes in.

           3       If that is right, why on earth leave the bashed-up

           4       harddrive sitting in the kitchen?  Why leave the

           5       computer tower in the garage?  Why not delete all manner

           6       of other stored files from the computer?  Why was it

           7       only one computer at Heronsforde from which the internet

           8       history had been deleted?  Why not delete the history as

           9       you are going along?  The last two to three weeks of the

          10       internet history are still there.  Why risk leaving

          11       incriminating information for the last three weeks,

          12       particularly as the time of the arrest was a time of

          13       heightened activity following the death of Balach, on

          14       the prosecution's case, when they must have realised, on

          15       the prosecution's case, that the danger of arrest was

          16       much greater?  What then of the material recovered from

          17       the purple file?  Why had that not been destroyed if it

          18       was so incriminating, sitting there in its ring-binder

          19       for anybody to see when the knock on the door came?

          20       Above all, what about the CD, KEM/198 2B, which is the

          21       subject of a charge?  Why keep that?

          22           So the point is that a moment's thought reveals that

          23       the suggestion of the deliberate destruction of the data

          24       is, when you think about it, just plain stupid.

          25           Also, what about the suggestion, implied if not
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           1       spelt out, that Mr Marri was working from his bunkers in

           2       west London as some sort of military commander, equipped

           3       with his multiple phones?  This is really so far from

           4       the reality of what was going on in Balochistan as to be

           5       preposterous.  How on earth could someone in London play

           6       any meaningful part in an insurgency conducted in the

           7       remote highland regions of Balochistan?  It is perhaps

           8       the prosecution have left the suggestion hanging in the

           9       air -- remember he was described as a "commander Marri"

          10       at one point by Mr Hill -- because they know there is

          11       absolutely no evidence to support such a suggestion.

          12           Can I just remind you on the question of the phones.

          13       Mr Marri told you that there came a time when he bought

          14       multiple phones in order to protect the safety of the

          15       people he was in contact with because it appeared that

          16       they were being arrested after phone calls had been made

          17       to them.  You had read to you a statement from a man

          18       called Misri Khan who was the principal of a school,

          19       with a large number of pupils, who was arrested very

          20       shortly after he had made or received a call from

          21       Mr Marri.  I will remind you very briefly of what then

          22       happened to him.  Somebody like that, somebody who had

          23       known Mr Marri for many years and kept in touch with

          24       him, ran the risk of being arrested so soon after

          25       a phone call tells you, does it not, the sort of risks
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           1       that people were taking?

           2           Now, before I come finally to address head-on the

           3       issues, I have three words of warning or three points,

           4       rather, by way of warning.  Number 1, and to some extent

           5       I have already made this point but I am going to come to

           6       it now: there is a lot of detail in this case, but it is

           7       very important that you do not lose sight of the big

           8       picture, what this case is all about.  Do not lose sight

           9       of the wood when you are examining the trees.  This is

          10       particularly important because I suggest that the

          11       prosecution's tactic has been to get you to look at the

          12       trees precisely so you lose sight of the wood.  The

          13       closing address consisted in large part of

          14       a painstakingly constructed chronology into which

          15       Mr Hill marshalled the evidential detail.  It was an

          16       impressive exercise, but it was, as a matter of fact,

          17       almost completely useless for your purposes ultimately.

          18           The second word of warning: there are five separate

          19       charges which you will be told require separate

          20       consideration.  It is not unknown when dealing with

          21       a number of different charges against a defendant for

          22       juries to compromise, you are convicting of some charges

          23       and acquitting of others.  That way everyone is happy.

          24       Beware of that danger.  You have to return true verdicts

          25       on each charge.  If that means the same verdict for each
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           1       charge, then so be it.

           2           Finally, concentrate on what Mr Marri is charged

           3       with, not on what he is not charged with.  Can I take as

           4       an example the arms list which was found in the

           5       briefcase in the Prague flat.  An enormous amount of

           6       importance was attached to this by the prosecution and

           7       you would think, would you not, given the amount of

           8       importance attached to it, that Mr Marri was charged

           9       with international arms dealing, but there is of course

          10       no such charge on the indictment?  It is not just, you

          11       know, that he could not be charged because this is

          12       a document which was found not in the United Kingdom but

          13       in the Czech Republic.  It is much more than that.  It

          14       is this: despite what must have been a careful

          15       examination of his financial details, there is

          16       absolutely no evidence that has been found that Mr Marri

          17       has done anything at all by way of buying or attempting

          18       to buy weapons outside of Balochistan.  The prosecution,

          19       you may remember on this subject, spent some time

          20       cross-examining Mr Marri about a notebook which was

          21       found.  Before the cross-examination, the point of the

          22       cross-examination was, as you will remember, the

          23       suggestion that this document undermined Mr Marri's

          24       account that this is a document which he had received

          25       many, many years ago in Balochistan and had simply hung
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           1       on to.  They wanted to suggest that could not be right

           2       by reference to this notebook.  It was included,

           3       interestingly, in your bundle originally with an index

           4       and described as "book from briefcase in Prague".  The

           5       whole cross-examination appeared to proceed on that

           6       basis.  There came a point when Mr Marri said, "Just

           7       a minute, that book wasn't in the briefcase".  Quietly

           8       the point was dropped and Mr Hill eventually had to say,

           9       "We had better amend the index".  Do you remember that?

          10           What about this whole business about the

          11       interpretation of the letter K, cross-examined with the

          12       suggestion that K equals krona, carefully glossing over

          13       the fact that there are two figures, the figures 18 and

          14       the figures 55, which mean that it could not possibly be

          15       a reference to krona and also failing to mention the

          16       fact that in fact krona is recorded as KC.

          17           Take jury bundle number 2 with the schedules in it

          18       and go to tab 6, page 10.  This is from the purple

          19       ring-binder, the famous purple ring-binder.  Page 10,

          20       one of the documents which appears to be in relation to

          21       Mr Marri's business in the Czech Republic.  What do we

          22       see there?  The reference to KC.  That is how krona are

          23       recorded, Czech krona.  It is a point ultimately which

          24       goes nowhere.

          25           The question for you ultimately, as is the question
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           1       throughout, is how does this document help you decide

           2       any issue in this case?  It hardly helps you, you may

           3       think, decide whether he was conducting researches, and

           4       we will come on to what that word means, on his computer

           5       with a view to purchasing weapons to send over to

           6       Balochistan.

           7           Mr Marri told you, and the prosecution have not been

           8       able in any way to undermine this, that the one thing

           9       that is absolutely certain about Balochistan is that it

          10       is awash with weapons.  They spill over the border from

          11       Afghanistan.  There are two a penny.  You do not need to

          12       go outside those borders in order to buy weapons,

          13       absolutely no need.  You do not need to take the huge

          14       risk, apart from anything else, of sending weapons in

          15       from abroad.  So that evidence, you may think, has

          16       proved to be one of many red herrings in this case.

          17           Another example of a red herring is this purple file

          18       to which so much attention has been paid.  I remind

          19       you: Mr Marri is not charged with being a member of the

          20       BLA or supporting the BLA and so documents in his

          21       possession emanating from the BLA do not help you very

          22       much.  So ask yourself: how does it help you decide any

          23       of the issues in the case?  As with so much of this, it

          24       appears really ultimately simply to be deployed in an

          25       attempt to attack Mr Marri's credibility.  What you may
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           1       think is so surprising about the fact that he put these

           2       faxes, now several years old, in a ring-binder, what

           3       possible use could he have for them?  There is no

           4       evidence that he sent them to anyone.  There is no

           5       evidence that he has copied them.  There is no evidence

           6       that he has posted them on a website.  The simple fact,

           7       you may think, is the obvious one: they were

           8       conveniently inserted in the file in order to find

           9       somewhere to put them.  The fact that they were sitting

          10       there tells you a lot, does it not, about whether he

          11       considered that he had anything to hide?  That note

          12       about the e-mail, the secretive note, I mean, if he had

          13       a sinister purpose for that he would not have stuffed it

          14       in a file and left it sitting on in his room like that;

          15       he would have looked at it, ripped it up, put it away.

          16           Now, the issues here.  There is in this case one big

          17       picture and a number of little pictures, one big issue

          18       and a number of smaller issues.  The big issue is the

          19       question of terrorism.  That issue is relevant to all of

          20       the counts on the indictment, particularly Count 5, with

          21       the exception of Count 1.  So terrorism, let us turn to

          22       it.  This is a case about support for terrorism.  The

          23       definition, and it has a legal definition, and you may

          24       remember his Lordship making this point to Lady Kennedy

          25       when she was cross-examining Professor Talbot.  She
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           1       asked Professor Talbot whether he considered that

           2       resistance, as he described it, was terrorism and his

           3       Lordship interrupted and said, "In due course I shall be

           4       directing the jury that there is a definition in English

           5       law of terrorism".  It is quite a long convoluted

           6       definition which comes in section 1 of the 2000

           7       Terrorism Act, but in essence it is the use or threat of

           8       violent action for an ideological, religious or

           9       political purpose.  It is a definition that is easily

          10       applied to events like the London tube bombing or the

          11       attacks on Mumbai or the bombing in Madrid, with which

          12       we are all so familiar, but where does the legal concept

          13       of terrorism leave authentic resistance movements?

          14       Would you describe the French Resistance to the Nazi

          15       occupation and the Vichy Government during the Second

          16       World War as terrorism, despite the fact that of course

          17       they involved the killing of soldiers, the killing of

          18       collaborators, the bombing of infrastructure and so on?

          19           What about the situation in Zimbabwe?  You will

          20       remember that the Archbishop of York recently called for

          21       the overthrow of the Mugabe regime.  Was that an

          22       incitement to terrorism?

          23           One of the extraordinary features of this unusual

          24       case is that since these defendants were charged there

          25       has been a change of regime in Pakistan, as you have
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           1       been told, and the new democratically elected president,

           2       Zardari, the husband of the late Benazir Bhutto, has

           3       publicly apologised to the Balochi people for their

           4       treatment at the hands of Musharraf.

           5           Now, his Lordship will give you directions about how

           6       you approach this.  What you need to remember, however,

           7       is that you have to apply legal principles which have

           8       been developed within the framework of a properly

           9       functioning democratic state, our own, and in which the

          10       right to a fair trial is not only an aspiration but

          11       a reality, as I hope will be obvious from the

          12       proceedings which we have conducted in this court here.

          13       These legal principles are not easily applied to

          14       a situation which is so far removed from your own daily

          15       existence that it is hard to comprehend.  The law on

          16       self-defence, as it is called, and its close cousin, the

          17       law of necessity, has always recognised the right to use

          18       pre-emptive action.  You do not have to wait to be hit.

          19       I want to give you an example which you may remember

          20       because it was widely publicised.  A police officer in

          21       1998, in Hastings, Sussex, shot dead a naked, unarmed

          22       man in his own bedroom.  The police officer was charged

          23       with murder.  The judge stopped the case on the basis

          24       that the police officer had been told to expect that the

          25       occupants of the house may be armed and the prosecution
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           1       could not prove at the time he shot the man that he did

           2       not genuinely believe that he was in danger.  Also, you

           3       know, states, international states, regularly justify

           4       their use of pre-emptive armed force on the basis of

           5       necessary defensive action, even if they have not been

           6       attacked.

           7           It boils down, I think, to two questions.

           8       Number 1: did Mr Marri genuinely believe that people in

           9       Balochistan were being subjected to unlawful and

          10       widespread violent attack by the military?

          11       Number 1: did Mr Marri genuinely believe that people in

          12       Balochistan were being subjected to unlawful and

          13       widespread violent attack by the military?

          14           The second question is this: was the use of armed

          15       resistance, in the circumstances as he believed them to

          16       be, a reasonable and proportionate response?  I am going

          17       to repeat that: was the use of armed resistance, in the

          18       circumstances as he believed them to be, a reasonable

          19       and proportionate response?

          20           The first question can be easily answered,

          21       effectively because the prosecution have not suggested

          22       that his belief was not genuine.  When this case was

          23       opened to you -- well, in closing Mr Hill told you that

          24       the human rights abuses of the Musharraf regime were

          25       well-documented.  It is perhaps important for you to
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           1       remember that when this case was opened to you not

           2       a single word was said about that by the prosecution.

           3       It was only in fact when Lady Kennedy cross-examined

           4       Professor Talbot that we began to appreciate what we

           5       were dealing with and the full history of the

           6       persecution of the Baloch starting with the annexation

           7       of their entire country.  They are under occupation.  We

           8       have travelled a long way since this case was opened.

           9           On the question of the reference to the

          10       International Crisis Group report, from which there have

          11       been some selected quotations, can I just remind you

          12       that Professor Talbot agreed with the conclusion of that

          13       report which was put to him.  I am just going to read

          14       it.  This is the conclusion which he accepted was

          15       correct:

          16           "President Pervez Musharraf and the military are

          17       responsible for the worsening of the conflict in

          18       Balochistan.  Tensions between the government and its

          19       Baloch opposition have grown because of Islamabad's

          20       heavy-handed armed response to Baloch militancy and its

          21       refusal to negotiate demands for political, economic

          22       autonomy.  The killing of Baluch leader

          23       Nawab Akbar Bugti in August 2006 sparked riots and will

          24       likely lead to more confrontation.  The conflict will

          25       escalate if the government persists on seeking

                                            30

           1       a military solution to what is a political problem and

           2       to the international community, especially if the US

           3       fails to recognise the price that is involved for

           4       securing neighbouring Afghanistan.  Musharraf's

           5       authoritarian rule has deprived them, the Baloch, of

           6       participatory representative avenues to articulate

           7       demands and to voice grievances.  Politically and

           8       economically marginalised, many Baloch see the

           9       insurgency as a defensive response to the perceived

          10       colonisation of their province by the Punjabi dominated

          11       military."

          12           I am going to read that last sentence again because

          13       you may wish to remind yourselves of it:

          14           "Politically and economically marginalised, many

          15       Baloch see the insurgency as a defensive response to the

          16       perceived colonisation of their province by the Punjabi

          17       dominated military."

          18           Having suspended the democratic process in Pakistan

          19       through a military coup in October 1999, the Musharraf

          20       regime followed it up in Balochistan by the detention of

          21       the leadership of the Marri tribe and the systematic

          22       torture and disappearance of hundreds of people.  Within

          23       four years the situation had deteriorated so that it was

          24       almost as bad as the persecution of the Baloch in the

          25       1970s.  The statements which were read to you revealed
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           1       just how widespread was the use of violence against the

           2       Baloch.  You heard statements from a 52-year old man who

           3       had been acting as an advocate for the disappeared, from

           4       members of political parties who had attempted to

           5       campaign for their rights, from ordinary workers, a goat

           6       herder, a dispenser of medicines, a shopkeeper, from the

           7       principal of a school who happened to know Mr Marri,

           8       from a student who also worked at one of Mr Marri's

           9       properties and from Mr Marri's driver, all of whom had

          10       been subjected to horrific abuse.  It was the similarity

          11       of it.  It is the way they were blindfolded.  Some had

          12       worse treatment than others.  The uncertainty of it all

          13       that was so harrowing.

          14           When the prosecution played time and again the image

          15       of an army truck being blown up, remember that you have

          16       not been shown images of the aerial bombardment of

          17       Balochi villages, of the torture chambers in the

          18       military camps, of the murder of those abducted by the

          19       ISI.  The picture that you have is a picture of a police

          20       state in that region where no opposition is tolerated.

          21           So the second question, the question of reasonable

          22       and proportionate use of force, is best answered, we

          23       suggest, by asking yourselves what you would do in

          24       a similar situation.  Just imagine that you wake up one

          25       day and find that instead of your normal, favourite
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           1       listening on the radio you are greeted by solemn music

           2       followed by an announcement that in the interests of

           3       preserving internal security the army has taken over

           4       control of Parliament.  Imagine then that political

           5       activists are rounded up, followed by journalists and

           6       anyone who speaks out against the regime.  In that

           7       situation most of us would rather not take the risk,

           8       rather not risk our lives and would rather not get

           9       involved in the dangerous militancy, but would you

          10       condemn those that took up arms in those circumstances?

          11       Is there never a point when it becomes reasonable to use

          12       force against the state or is the use of force only

          13       justified when the army is actually bashing down your

          14       door when effectively it is too late?  There comes

          15       a time, does there not, when survival depends on taking

          16       a stand, even if that involves the use of armed force

          17       and even if it involves sacrifice?

          18           I am going to, with his Lordship's leave, just break

          19       off there in a few moments, but can I just finish this

          20       section, if you would not mind.

          21           You can, we suggest, perfectly well decide this case

          22       by simply tackling the big issue.  You could say it

          23       would be an absolute travesty to convict these people

          24       for doing no more than supporting armed resistance.

          25       These people are on trial, not for any threat that they
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           1       pose to anybody in this country; in fact, on the

           2       contrary, one of the extraordinary things about it is

           3       that we share a common enemy with them, the Taliban and

           4       the radical Islamists who fuel the terrorist threat in

           5       the United Kingdom, the very people who have been

           6       nurtured by the Pakistani military.  How can, we say, it

           7       possibly be said to be unreasonable to fight back

           8       against the barbarism perpetrated by the fifth largest

           9       army in the world which threatens the very survival of

          10       the tribal system on which so many depend in the absence

          11       of any state welfare support, a point which was made by

          12       Professor Talbot?

          13           So you can, in respect certainly of Counts 2 through

          14       to 5, perfectly well decide this case by adopting, if

          15       you like, a route 1 approach.  Having said that,

          16       I apprehend that when his Lordship sums up the case he

          17       will structure his directions by inviting you to

          18       consider the basic factual ingredients of each charge

          19       before moving on, if you need to, to the big issue, the

          20       question of terrorism, and for that reason I am going in

          21       a few moments to spend time considering the small

          22       picture, if you like the factual basis of the

          23       prosecution case.

          24           Would that be a convenient moment?

          25   MR JUSTICE HENRIQUES:  Indeed.  3.25, members of the jury.
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           1       Thank you very much.

           2                   (In the absence of the jury)

           3   MR JUSTICE HENRIQUES:  Mr Blaxland, it is of course entirely

           4       up to you how far we go today.  If you think you are not

           5       sort of quite going to finish, if you would like to

           6       leave slightly more than you otherwise would for

           7       tomorrow, if you know what I mean?

           8   MR BLAXLAND:  I think I may finish actually this afternoon.

           9   MR JUSTICE HENRIQUES:  Good.  The only other matter prior to

          10       my summing-up -- which is being typed at the moment --

          11       is a questionnaire, a route to verdicts so what I hope

          12       I may be able to do is circulate that.

          13   MR BLAXLAND:  I am sorry if I overestimated the length of my

          14       speech.

          15   MR JUSTICE HENRIQUES:  Not at all.

          16   MR BLAXLAND:  I have been able to tailor it because of

          17       Lady Kennedy's.

          18   MR JUSTICE HENRIQUES:  It is never a matter for an apology.

          19   MR HILL:  My Lord, can I detain your Lordship for a moment?

          20   MR JUSTICE HENRIQUES:  Of course.

          21   MR HILL:  It is my turn for a complaint which I shall place

          22       briefly before the court, and I do it now because I have

          23       already indicated to Mr Blaxland and have apologised to

          24       him that other commitments mean I might have to leave

          25       just before we rise this afternoon, so I hope it will

                                            35

           1       not be taken as any discourtesy to him or the court.

           2   MR JUSTICE HENRIQUES:  No, not at all.

           3   MR HILL:  My complaint is this: when your Lordship reviews

           4       pages 1 to 10 of this afternoon's LiveNote, the first

           5       section of Mr Blaxland's speech, we suggest that that

           6       was entirely improper, at least to the extent of

           7       seeking, as he did in a detailed fashion, to undermine

           8       the basis on which the case was brought and to lay

           9       before the jury the political arrangements, as he called

          10       them, suggesting that this case should never have come

          11       before the court.  It is not, of course, for us to put

          12       words into my Lord's mouth, but we have already placed

          13       the Court of Appeal judgment in El-Faisal before the

          14       court a few days ago.  We can do no better than to quote

          15       from the judgment in that case, paragraph 43, where with

          16       approval the court quoted the Recorder of London in his

          17       summing-up in that case at first instance, where he

          18       said:

          19           "What is asked of you now is this: a calm, critical

          20       but unemotional appraisal of the evidence that you have

          21       been asked to consider over the days that we have sat

          22       together as judge and jury.  You are not concerned with

          23       questions such as: is the prosecution fair?"

          24           We submit, particularly having spent an entire month

          25       before my Lord discussing through various legal argument
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           1       and submissions the continuation of this case, that it

           2       is wholly improper to place that issue in the jury's

           3       hands, wholly improper to refer to what is said to be

           4       political bartering, to refer to the Attorney General,

           5       to refer to any matters of that sort.  We would urge the

           6       court to give a strong direction to do what Mr Blaxland

           7       then invoked on page 10, to try the case on the evidence

           8       only, but having spent ten pages urging the jury, as the

           9       opening set piece of this address, not to try it on the

          10       evidence was, we do submit, with respect, improper.

          11   MR JUSTICE HENRIQUES:  I certainly shall not rule on

          12       propriety.  I shall certainly tell them to try the case

          13       upon the evidence and there is of course great sense in

          14       what the Recorder of London said.  I can see,

          15       Mr Blaxland, you are itching to respond, but for the

          16       moment can I just deal with it.  It is very close to the

          17       point that was made immediately after the break

          18       yesterday by Lady Kennedy: why were these men arrested

          19       when they were?  It is a variation on the same theme.

          20       I have been wrestling with a formula for dealing with

          21       it.  It is a very difficult and dangerous matter to deal

          22       with.  More than one of my drafts has fallen foul of the

          23       fact that I would be suggesting or implying to the jury

          24       that the Crown were or may be in possession of material

          25       that was incriminating which had not or could not be
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           1       placed before the jury.  I think the best that I have

           2       been able to come up with is this, and the whole passage

           3       I will deal with:

           4           "The point was made immediately after the

           5       mid-morning break yesterday: why were these men arrested

           6       when they were?  After some speculation linking the

           7       arrests to the death of Balach Marri, Lady Kennedy

           8       continued, 'We will never know'.  It is not for the

           9       prosecution to give their reasons for an arrest.  There

          10       may be good reason not to do so and you must not

          11       speculate as to what caused the police to make the

          12       arrest when they did, nor must you conclude that the

          13       prosecution case is in any way incomplete without such

          14       information.  In many cases, it will be inadmissible."

          15           It seems to me that it cannot realistically be said

          16       there that I am informing the police that there may have

          17       been phone taps or information given or anything of that

          18       sort, but it is a variation on that same theme.

          19   MR HILL:  Yes.  My Lord, we will reflect on that.  At first

          20       blush we endorse every word and we would simply ask that

          21       something in the way of paragraph 43 in El-Faisal --

          22   MR JUSTICE HENRIQUES:  I will bear that in mind.

          23           Mr Blaxland, I do not want to shut you out.

          24   MR BLAXLAND:  No.  Can I thank your Lordship, but I am

          25       afraid I do have to respond.  I am sorry to say that
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           1       Mr Hill's observations are completely outrageous.  It is

           2       as bad as that.  If he actually listened to what I said

           3       and if he re-reads the LiveNote transcript, he will see

           4       there was an entirely proper basis for me dealing with

           5       that.  I have recorded a complaint at the beginning of

           6       my opening address and I shall come in due course to

           7       deal with the way in which the prosecution have

           8       singularly failed to face up to their own

           9       responsibilities in this case.  I am sorry to say that,

          10       but it is not often --

          11   MR JUSTICE HENRIQUES:  It has been a very demanding case in

          12       terms of detail.  There are a myriad of five-line

          13       issues, if I could put it that way.  Everybody has

          14       worked extremely hard.  We work harder with LiveNote

          15       than we ordinary do waiting for the judge's pen and, if

          16       I may say so, the standard of advocacy has been of the

          17       highest order and my own view is that I have not

          18       detected any sort of impropriety at any stage.

          19   MS KENNEDY:  My Lord, I would like to come in on this

          20       because I went home last night feeling very concerned.

          21       I do not care what the Crown think, but I was concerned

          22       about what your Lordship might think because

          23       a suggestion of impropriety was also made about me.

          24   MR JUSTICE HENRIQUES:  I hoped I said yesterday --

          25   MS KENNEDY:  Your Lordship did not say it but it was being

                                            39

           1       raised by the Crown and I was left with a concern and

           2       I had discussions with my colleagues on both defence

           3       teams because of course one would never ask a police

           4       officer about the basis on which they would make an

           5       arrest, why were they arrested at the time they were.

           6       We would never do that partly because you would not be

           7       sure of what the answer was going to be, but the reason

           8       it was raised is because we know that juries nowadays

           9       know far more about the way in which investigations take

          10       place and the concern that we all have is that they will

          11       be thinking to themselves, "Is there something here that

          12       was not possible to put before us which is why these

          13       people ended up being arrested?"

          14           I took care, and I went back to the LiveNote to see

          15       if I had in any way deviated from my own notes for my

          16       speech, but what I said and I did of course ask it in

          17       that rhetorical sense of why was it that they were

          18       arrested when they were.  I was really making the point

          19       that while the Rauf issue had come up about some deal,

          20       there is no evidence about that, and I then go on to

          21       deal with the fact that there was the extraordinary

          22       business of only two days being between the Balach

          23       killing and then the start of the surveillance, but at

          24       the end of it I again said, "But we will never know".

          25       I made the point very clearly of saying, "We will not
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           1       know what the reasons are", but that to ensure that the

           2       jury are not busy thinking there is bad stuff that we

           3       have not heard about because I think juries nowadays do

           4       know, because after that liquid bomb case there was

           5       a great deal of discussion within the public domain

           6       about material that cannot go before juries, so it is

           7       our concern that that kind of speculation will be taking

           8       place in the jury and one will have to seek to find ways

           9       of disposing of it.

          10           I was concerned that your Lordship felt that I was

          11       behaving improperly and I was seeking not to do that.

          12   MR JUSTICE HENRIQUES:  Did I not say that I was sure it was

          13       a slip of the tongue and --

          14   MS KENNEDY:  No, your Lordship did, but it still does leave

          15       one concerned afterwards that --

          16   MR JUSTICE HENRIQUES:  If I may say so, one of the great

          17       advantages that one has from circuit life elsewhere is

          18       that for, I my part, spent exactly half my life

          19       prosecuting and the other half defending and one hears

          20       certain things, both from the aspect of defence counsel

          21       and certain things from the aspect of prosecution

          22       counsel, and some things just do have to be left unsaid.

          23       I noted at the very moment I heard it I think what most

          24       prosecutors would note, that the problem with the

          25       observation was that as often as not, "Members of the
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           1       jury, you do not know why these men have been arrested".

           2       In the majority of cases there will be information of

           3       some sort, either an informant or I know not what it

           4       was, but there will be some information that the jury

           5       cannot be told and it leaves the Crown in an impossible

           6       position.  They simply cannot deal with it and a juror

           7       will say to himself or herself, the less sophisticated

           8       they are the more likely they are to say, "We have not

           9       been told the whole story.  The prosecution have not

          10       told us everything.  I am not happy about this.  I do

          11       not know these men were arrested.  I do not know why it

          12       was when they were arrested" and that is why the

          13       canvassing of this, I am sure, caused Mr Hill's instant

          14       concern.

          15           Nobody is suggesting that you were deliberately

          16       doing it to make a false or an improper point and of

          17       course there was a basis that you were concerned that it

          18       was linked to, "We got rid of one Marri, let us get rid

          19       of another", but I am sure you can see that from the

          20       other side of the point, let us just assume that there

          21       was an intercept or that there was information given

          22       confidentially by a neighbour, there the Crown would

          23       have the perfect answer that the rules of evidence

          24       precluded them from giving it, but that is the problem

          25       caused by observations such as that which I like to
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           1       think that, having had a career on both sides of the

           2       fence, are more readily susceptible to picking them up,

           3       but you have heard the way I am minded to deal with it.

           4       I shall make it plain that, again, the difficulty with

           5       dealing with this is to deal with it in such a way that

           6       I do not imply that there may be -- you heard the way

           7       I put it.  Are you happy with that?

           8   MS KENNEDY:  I'm very happy with that.

           9   MR JUSTICE HENRIQUES:  Mr Blaxland, I am sure --

          10   MR BLAXLAND:  I am very happy and can I thank you for the

          11       mediation.

          12   MR JUSTICE HENRIQUES:  Not at all.

          13   MR HILL:  My Lord, one final comment from me by way of

          14       mediation and by way of balance: on this side of the

          15       court, even though Lady Kennedy is sharing it today, we

          16       are obviously grateful for the observation that your

          17       Lordship has not detected any sort of impropriety at any

          18       stage.  Obviously partly as beneficiary of that, but in

          19       the interests of the Bar generally, we are more than

          20       happy to sign up to that.  It would be within my Lord's

          21       remit entirely, being the arbiter of fairness of this

          22       trial at all stages, to express that in a phrase or

          23       sentence to the jury.

          24   MR JUSTICE HENRIQUES:  I had it in mind as one of the very

          25       first things that I will say to them.
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           1   MR HILL:  That is as much as I could ask.  None of us can do

           2       this job without broad shoulders.  This is not

           3       a complaint, but if, of course, the jury were to take

           4       something said by an advocate as being personally

           5       critical, as opposed to professional critical, of

           6       another advocate it would be irrelevant, it should not

           7       weigh in the jury's consideration and the balanced

           8       comment of the sort my Lord has in mind simply takes

           9       that out of the consideration.

          10   MR JUSTICE HENRIQUES:  Beginning a career in silk on that

          11       side of the court, one of the great hazards of

          12       prosecuting is that invariably closing speeches, in my

          13       experience the weaker the defence case, the greater the

          14       amount of abuse the prosecutor has to sustain.

          15   MR BLAXLAND:  There is the exception that proves the rule,

          16       my Lord.

          17   MR JUSTICE HENRIQUES:  Of course.  We will have 15 minutes.

          18       3.25.  Thank you.

          19           Mr Hill, you have to dash?

          20   MR HILL:  Ms Wilkinson will be here.

          21   MR JUSTICE HENRIQUES:  I am going to bring the

          22       questionnaire, I hope, and so at least you will have it.

          23       If you have it overnight, we will have 15 minutes in the

          24       morning.

          25   MR HILL:  Thank you very much.
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           1   (3.21 pm)

           2                          (Break taken)

           3   (3.38 pm)

           4                  (In the presence of the jury)

           5   MR BLAXLAND:  Can I say that I would be grateful if somebody

           6       could stop me when it is an appropriate moment.  I tend

           7       to lose track of the time.

           8   MR JUSTICE HENRIQUES:  If you are likely to be able to

           9       finish around 4.30 or even a moment or two afterwards,

          10       by all means go to the end of the road, but if you feel

          11       you are not going to be able to achieve that, do not

          12       feel under any pressure.

          13   MR BLAXLAND:  Thank you very much indeed.

          14           Members of the jury, please remember when

          15       considering the factual detail of this case, as of

          16       course you will, that it is for the prosecution to make

          17       you sure; it is not the other way round.

          18           Now, I am going to start with Count 5 on the

          19       indictment because that charge lies, as the prosecution

          20       have told you, at the heart of the prosecution case.  It

          21       has repeatedly been referred to as the most serious

          22       charge, although whether a charge is serious or not is

          23       actually not a question for your consideration.  You

          24       just consider whether or not the charge has been proved

          25       by the prosecution.
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           1           What is remarkable is that when the prosecution came

           2       to address you about the legal and factual ingredients

           3       of this charge, it became apparent, we submit, that they

           4       had completely failed to deal with the central issues

           5       which you have to decide here.  The first point is

           6       this: what was not made clear to you is that this charge

           7       is all about the websites, no more, no less.  It is not

           8       about publication of statements in Pakistan.  The

           9       prosecution do not allege that Mr Marri incited anyone

          10       through the publication of statements in newspapers in

          11       Pakistan.  They have not called any journalist.  They

          12       have not called any newspaper editor.  A statement was

          13       read from the man who runs the Online agency, but that

          14       was it.  As a consequence, apart from Mr Marri's own

          15       evidence, you have no evidence about how and in what

          16       circumstances he spoke to Pakistani journalists and

          17       whether he had been accurately reported and, more

          18       importantly, you have no evidence about the effect or

          19       the likely impact of what was reported.  You have

          20       nothing to compare the statements with.  There are no

          21       other newspaper articles or reported statements from

          22       politicians.  He tells you that the use of extravagant

          23       language is all part of conventional, political

          24       rhetoric, to which the prosecution have, of course, no

          25       answer.
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           1           So all of the time devoted to considering the whole

           2       issue of who he spoke to and whether they were his words

           3       or those of others on his behalf was to very little

           4       purpose because he is not charged with incitement

           5       through news statements in Pakistan.

           6           What this has exposed, however, by a sidewind, is

           7       the essential absurdity of the Crown's case.  It is not

           8       disputed that Mr Marri's statements, however they came

           9       into being, were openly published in Pakistan.  You may

          10       think that speaks volumes for just how inflammatory they

          11       were considered to be.  The notion that the Musharraf

          12       regime, of all regimes, would not have dared to prevent

          13       publication of such statements for fear of antagonising

          14       the Marri tribe is completely absurd.  It has led to the

          15       Alice in Wonderland observation by the prosecution that

          16       this case was being tried according to British law, not

          17       Pakistani law, despite the fact that the incitement

          18       alleged has absolutely nothing to do with the interests

          19       of any British citizen and despite the fact that there

          20       is absolutely no evidence that these statements, as they

          21       appeared in Pakistani newspapers, were considered to be

          22       dangerously inflammatory.

          23           We took time to take you through all of those

          24       statements, for this reason: the prosecution have put

          25       them all in this huge blue folder for you.  They have
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           1       not read them out themselves.  They were there for you

           2       to consider and we thought it important that you should

           3       actually, if you wanted to consider them, go through

           4       them lock, stock and barrel, if that is what the

           5       prosecution case is based upon.  As part of that

           6       exercise Mr Marri had to say whether or not they were

           7       his words and so on and so forth, but you would think

           8       that the prosecution case had been based upon

           9       publication of the statements in Pakistan.  It is not.

          10       It never has been.

          11           The prosecution case is based on something

          12       completely different: the allegation that he was

          13       controlling through one means or another the two

          14       websites, balochvoice and balochwarna.  That is the

          15       prosecution allegation.  When it was opened you were

          16       told all about administration, not just balochwarna but

          17       also balochvoice.  That is why all those articles have

          18       been copied into this blue volume from balochvoice.

          19           I was listening very closely to the way Mr Hill was

          20       going to put this in his closing speech because he had

          21       opened the case on the basis that the Crown said that

          22       Mr Marri was one of the administrators, one of the

          23       controllers of balochvoice.  We heard not a word about

          24       that when the Crown came to close their case.  Why was

          25       that?  Because the evidence establishes, as clearly as
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           1       it can, that he had absolutely nothing to do with it.

           2       It was his brother's project.

           3           Since Mr Fellows, the computer expert, gave evidence

           4       that whoever it was that went on to the balochvoice

           5       administrator part of the site in the small hours of the

           6       morning on 4th December, hours before Mr Marri was

           7       arrested, was effectively a novice, thus establishing,

           8       if it needed to be established, that Mr Marri had

           9       nothing to do with it, we have heard not a word from the

          10       prosecution about the suggestion that Mr Marri is

          11       somehow responsible for the contents of the balochvoice

          12       website.

          13           You have had placed before you, you will remember,

          14       the computer-generated document showing where and when

          15       material was posted on to balochwarna.  Is there any

          16       such document in relation to balochvoice?  None at all.

          17           So what that means, members of the jury, is

          18       this: take volume 2, please, page 17, you can

          19       effectively -- I am not inviting you to do it, but you

          20       can if you want -- just take your pen and put a line

          21       through page 17, all the way up to page 32 which is the

          22       last -- page 31 actually -- of the balochvoice section.

          23       That material is totally, completely, wholly irrelevant

          24       to your consideration.  Hours spent considering that

          25       stuff to absolutely no purpose which is why I started my
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           1       address with my complaint about the prosecution not

           2       taking you to the issues in this case.

           3           Right, the case therefore is based on balochwarna.

           4       That is all you are left with now.  What do the

           5       prosecution have to prove in relation to balochwarna?

           6       Sorry to get you to open these files.  I am actually

           7       going to go back to one passage in due course so you may

           8       want to keep it open.  I do not know how easy it is for

           9       you to pick it up and put it back.

          10           What do the prosecution have to prove?  Firstly,

          11       that Mr Marri played a part in the running of

          12       balochwarna.  It is not disputed that he knew

          13       Faiz Baluch was the administrator.  It is not disputed

          14       that he was supportive of that, but the allegation that

          15       he deliberately installed him at Mount Pleasant so that

          16       he could run the website is, we suggest, simply not

          17       correct and not supported by the evidence.  For the

          18       prosecution, the idea that Mr Marri could do anything

          19       out of generosity appears to be simply unthinkable.

          20           So it effectively falls down on that basis.  He

          21       didn't actually play any part in the running of

          22       balochwarna.

          23           Secondly, they have to prove that Mr Marri, if you

          24       get to this stage, knew that the statements attributed

          25       to him were posted on the website.  Well, he agrees that
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           1       he did know that.

           2           Thirdly, it has to be proved that he knew that the

           3       contents of the articles, all of which were reproduced

           4       from Pakistani news media.  One point that was made by

           5       Mr Hill was that there was an example of an article

           6       which had in fact appeared to have got straight on to

           7       the website but had not in fact appeared from the

           8       Pakistani media.  The example that he gave you was an

           9       article on 10th November 2005.  You have the jury bundle

          10       open.  Let us quickly have a look at it.  It is jury

          11       bundle number 2, page 22.  It is actually part of

          12       balochvoice so you can effectively ignore it in any

          13       event and I perhaps should have avoided the temptation

          14       to say anything about it at all, but because a factually

          15       incorrect observation was made to you I am afraid

          16       I cannot resist the temptation to point this out to you.

          17       It was suggested that this was an article which was

          18       simply a statement by him and therefore had not actually

          19       been lifted from the Pakistani media.  Could you please

          20       take jury bundle number 1 and turn to page 50, please.

          21       Start actually, if you would not mind, please, with

          22       page 43, a document in the prosecution's own bundle.

          23       Page 43 is a page from the balochvoice website.  It has

          24       the heading, "Editorials, articles, interviews and

          25       statement from local newspapers".  Turn to page 50 and

                                            51

           1       we find the reference to the article we have just been

           2       looking at on 10th November so a factually incorrect

           3       assertion by the prosecution.  All of this material, as

           4       copied into the websites, is copied from media, in other

           5       words news media, newspapers, back in Balochistan.

           6           While we have this page open, if you go back to the

           7       first page, page 43, it gives you a very interesting

           8       idea of what the websites in general were all about.

           9       I mean, there are a huge range of articles which are

          10       referred to here about the situation in Balochistan.

          11       These pages actually speak volumes.  In a sense, they

          12       summarise in a way the sort of range of material that

          13       you find on them which is a point that I will come back

          14       to.

          15           Mr Marri says that he was not aware of the precise

          16       content of the articles.  That is significant on this

          17       issue because the precise use of language, you may

          18       think, is quite important.  I have explained the reason

          19       that we read through those articles is because the

          20       language, you may think, is in the main repetitive and

          21       it is often expressed in very general terms.

          22           The prosecution, interestingly, have latched on to

          23       only one example of something more specific than

          24       a general call to take up arms which you do find

          25       occasionally.  That is the often repeated exhortation to
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           1       kidnap Punjabi officers.  Let us have a look at it.  It

           2       is page 34 of the large bundle.  It is an article which

           3       is dated 8th December 2006.  Toward the beginning we

           4       have reference to the martyring of hundreds of Marris

           5       and Bugtis and the fact that a furious war is still

           6       raging today between the Baloch armed militia and the

           7       Punjabi mercenary army.  Towards the bottom of the page

           8       we come to the one specific example to which your

           9       attention has been drawn by the prosecution.  If we

          10       start about ten lines up from the bottom, the article

          11       says:

          12           "The Baloch nation needs to intensify the armed

          13       resistance.  Whilst commenting on the abduction of the

          14       President of the BNM Mohammed Baloch and

          15       Sher Mohammed Baloch [the statement of one of whom was

          16       actually read to you by us] of WPK by the agencies.

          17       Nawabzada said the Baloch political organisation should

          18       give up the process of holding protests and rallies and

          19       they should instead stand shoulder to shoulder with the

          20       Baloch freedom fighters ...(reading to the words)... is

          21       not going to frighten the Punjabi Army.  They only

          22       understand the language of force."

          23           That is, it seems from what has been said, the high

          24       point of the prosecution case in terms of an example of

          25       a specific exhortation.  There is actually nowhere in
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           1       any of this material a specific exhortation to go and

           2       kill anybody which is what the prosecution have to

           3       prove.  It is expressed always in much more general

           4       terms.

           5           There is in these pieces frequent reference to

           6       genocide.  The prosecution must prove that Mr Marri knew

           7       precisely what was contained in the articles.  There has

           8       been a huge song and dance about this issue.  The

           9       prosecution really, you may think, have completely

          10       failed to understand the true relationship between

          11       Mr Marri and Mr Baluch.  Lady Kennedy dealt with this.

          12       Mr Marri had his own family life.  He had his own social

          13       status.  It would be quite wrong of you to assume that

          14       he spent much time discussing matters with Mr Baluch.

          15       I come back to this point, because this ultimately is

          16       the issue: there is simply no evidence concerning any

          17       discussions about the websites between the two of them.

          18       Suggestions by the prosecution that there was are just

          19       not founded on the evidence.

          20           So that is the third element which needs to be

          21       proved by the prosecution and the case falls down there,

          22       but in a way the most important point here is, again,

          23       the common sense point, as is so often the case.  The

          24       common sense point is this: what was the point of those

          25       websites?  The prosecution must prove that the website
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           1       was being used, the content of balochwarna were being

           2       used deliberately to incite murder, not just general

           3       acts of terrorism.  We come up against here, again, do

           4       we not, when you think about it, the essential absurdity

           5       of the prosecution case?  This website was, you may

           6       think, perfectly obviously not for people in

           7       Balochistan, let alone those fighting in the mountains

           8       or inclined to fight in the mountains of Balochistan.

           9       This website, I would have thought it is perfectly

          10       obvious but it is for you to tell me if I am wrong, was

          11       for the purposes of publicising the cause of the Baloch

          12       to a wider audience and for consumption by the

          13       international Baloch Diaspora, the people from

          14       Balochistan who live elsewhere in the world.  It has

          15       absolutely nothing in common with the sort of hardcore

          16       Al Qaeda propaganda which is from time to time posted

          17       covertly on to the internet.  Balochwarna is no more,

          18       and obviously no more, than a campaigning voice for

          19       those living outside Pakistan.

          20           They clearly believed that these websites were

          21       blocked in Pakistan.  The prosecution had the

          22       opportunity to prove whether that was right or wrong.

          23       They have the expert who can tell you whether or not.

          24       They have not called any evidence to show that in fact

          25       these websites were operating for general consumption in
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           1       Pakistan.  So when we find Mr Baluch in a commentary

           2       complaining about the fact that the websites have been

           3       blocked, there is absolutely no evidence to undermine

           4       that and no reason to think that he was not right about

           5       it.  As a matter of fact, even if he was wrong, the

           6       point is: did they believe that websites were blocked in

           7       Pakistan?

           8           The idea, frankly, that these websites would play

           9       any part at all in recruiting guerrilla fighters is

          10       fanciful, is it not?  I mean, just as the text messages

          11       from the mobile phones were celebrating the struggle of

          12       the Baloch resistance were essentially circulated as an

          13       exercise in keeping up the morale of the Baloch, so the

          14       website was used to keep the flame burning among the

          15       Baloch Diaspora.

          16           So if you disagree with that and if you think that

          17       this was deliberately targeted at people so that they

          18       would be encouraged to go and fight in the mountains,

          19       assuming that they would pick their way through all of

          20       other material on balochwarna and they would find these

          21       statements from Mr Marri and think, "Ah, this is what

          22       I need to do", if you accept all that and believe that

          23       that is really what is going on, the final hurdle, if

          24       you like, the final point is the point in relation to,

          25       if you like, terrorism, the one that I have dealt with,
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           1       the big issue: did Mr Marri intend to incite unlawful

           2       killing, that is killing which was not bourne of

           3       necessity as part of resistance?

           4           So strictly speaking, and this, I am sure, is how

           5       his Lordship will direct you, those are the stages that

           6       you have to go through.  You will have noticed, I am

           7       afraid, that the prosecution simply failed to address

           8       the essential legal ingredients of Count 5 as they

           9       applied to the facts of this case.

          10           The same applies, as we shall see, to the other

          11       counts on the indictment.  I am going to go through

          12       them.  Count 1, which is the target list.  In opening

          13       Mr Hill described this -- and it is perhaps worth

          14       remembering -- as a chilling and sinister document.  It

          15       may be as well to remember that although Mr Marri has

          16       told you that he does not support the targeting of

          17       individuals, as suggested in this list, which is why the

          18       whole question of terrorism and reasonable force does

          19       not come into Count 1, the real masters of the target

          20       list, you may think, were, and no doubt still are, the

          21       Inter Services Intelligence agency, at least 6,000

          22       people targeted by the ISI and disappeared to death or

          23       torture or both.  They have target lists all right.

          24       That may help to bring a bit of perspective on this

          25       document, I hope.
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           1           The prosecution addressed you on the basis that what

           2       had to be proved here was two things.  Firstly, that

           3       Mr Marri had this document in his possession.  You can

           4       tick that box; he did.

           5           Secondly, that it was a document intending to be

           6       used for a terrorist purpose and, to that end, Mr Hill

           7       made the point that there could be no other purpose for

           8       this document.  What was not made clear to you is that

           9       what the prosecution have to prove is not that this

          10       document may have been intended to be used for

          11       a terrorist purpose by the person who wrote it, but that

          12       Mr Marri himself intended to use it for a terrorist

          13       purpose and, not only that, that he had that intention

          14       on the day of his arrest because if you take Count 1 on

          15       the indictment and go to Count 1, you see the count is

          16       on 4th December they had in their possession a list of

          17       names for a purpose connected to the commission,

          18       preparation or instigation; in other words, right until

          19       the moment of his arrest he had it and he intended to

          20       use it to further some sort of terrorist aim.  In other

          21       words, he intended, he personally intended to use that

          22       document in order to search out, no doubt, people on the

          23       list and assist in whatever way he could in having them

          24       tracked down so that they could be killed.

          25           Now, very interestingly Mr Hill did not
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           1       cross-examine Mr Marri on the content of this document.

           2       Why not?  Because, you may think, he knew that if he had

           3       done he would have come off second best.  By the time

           4       Mr Marri had gone through the names on this document, it

           5       had become perfectly clear that the suggestion that he

           6       himself intended to use it to assist in tracking down

           7       named individuals was just ridiculous.  A number of them

           8       he knew or were relatives of him or his wife.  The

           9       prosecution's suggestion that this was a live document

          10       was also, you may think, completely unsupported by the

          11       evidence.  I mean, when this case was first presented to

          12       you, when this piece of evidence was first presented to

          13       you on the schedule, all that you were told about it,

          14       this document, was that it was found in a plastic bag,

          15       in a suitcase in the garage under some tarpaulin.  I am

          16       not going to take you to the schedules, but that is what

          17       you will find on the schedule.  When we asked for the

          18       case to be brought into court and opened up, what was

          19       revealed was that the schedule was completely silent

          20       about fact that in that case were not only this plastic

          21       bag with this document but a huge number of other

          22       publications, journals and so on and so further.

          23       Further than that, in response to a question from his

          24       Lordship, for which I am grateful, when the witness gave

          25       evidence he told you, "Actually this plastic bag was in
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           1       amongst these documents.  It was not sitting on top of

           2       all of this material".  The significance of that, of

           3       course, is that it supports Mr Marri's case that he used

           4       to receive all sorts of stuff and he just put it away.

           5       He put it in the garage.  He put it out of harm's way,

           6       if you like.

           7           There is, you may care to remember, no evidence

           8       anywhere that a copy of this document has been made for

           9       ease of reference.  There is no evidence of a note

          10       having been made of any of the names.  In any event, as

          11       Mr Marri himself has told you, what possible use would

          12       this document be to him in London?  It is perfectly easy

          13       for people in Pakistan to locate those people if they

          14       have a mind to.  So you may ask yourselves how could

          15       this document, as a matter of basic common sense, be

          16       used for a terrorist purpose in London?

          17           What, we suggest, was a complete insult to your

          18       intelligence was the suggestion that the computers had

          19       been used to research names recorded on the list.  What

          20       has plainly happened here is that some hapless member of

          21       the prosecution team has been given an instruction to

          22       conduct a search on the computers to see if the names on

          23       the list come up and where they have been found this has

          24       been described as research into these names.  That is

          25       what has happened here.  It has led to some quite absurd
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           1       consequences.  Most of the suggestions which were made

           2       when this case was opened about this have been dropped

           3       now because it would be too embarrassing to hang on to

           4       them, but I just want to remind you of the examples that

           5       were given when this case was opened.  You will not have

           6       taken a note of this because you were given a huge

           7       amount of information.

           8           If we go to jury bundle 1, please, page 48, we find

           9       in the middle of this page -- and this is this document

          10       we were just looking at, the list of the contents --

          11       a reference to an article, "Loud claims of development

          12       but what is the reality?", article by Dr Ishaq Baloq of

          13       Daily Intercub and a date.  That name appears on the

          14       target list, that is Ishaq Baloq, and, as a result of

          15       that, the prosecution suggested -- it was in the

          16       evidence -- that he was someone, this was research that

          17       was being conducted.  It is just simply because they

          18       found reference to the name on the computers that they

          19       have thrown it into the mix and said this is research.

          20       I mean, the problem is it sort of (inaudible)

          21       responsible prosecution counsel you think he must know

          22       what he is talking about.  It is obvious, obvious

          23       rubbish.

          24           Let us go through it again.  If we go to jury bundle

          25       number 2, we will find other references, page 191.  This
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           1       was also opened to you as research into the names on the

           2       target list.  This is a rather poor copy actually but

           3       this is an image that was taken from the computer AJR/43

           4       in which the internet history had not been destroyed --

           5       may I just remind you -- of somebody who was on the

           6       target list.  It is a rather poor picture but in fact

           7       that is a picture of Ifthikhar Chaudry who is the

           8       Lord Chief Justice of Pakistan who was suspended by

           9       Musharraf.  Because his name appears on the target list

          10       and because his photograph appeared somewhere in the

          11       computer history, the prosecution said this was research

          12       into him.

          13           Go over the page to page 192, we find a similar

          14       image of him.  It is four down, the man with what looks

          15       like a moustache but that may just be a shadow.  The

          16       bottom picture as well.  Then, over the page, another

          17       example, we have somebody else who was on the target

          18       list, Zafarullah Khan Jamali, that gentleman with the

          19       white beard, just a picture of him, included because his

          20       name was on the target list and it just so happens that

          21       his picture appears.

          22           Well, not much has been said about this in closing.

          23       The only example which the prosecution still cling on to

          24       in order possibly not to completely to lose face on this

          25       point is the page which happens to include the name
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           1       Mohammed Naseer Mengal and appears to have been a search

           2       on the name Mengal and just happens to include the

           3       father of Bhawal Mengal.  Again, use your common sense.

           4       If you want to obtain details of that name, why not

           5       Google that name only, Mohammed Naseer Mengal?  It

           6       sounds very grand, the evidence that research was

           7       conducted.  There just is not.  It is as crude and

           8       simply as that.

           9           So you have a completely useless piece of paper

          10       buried in a garage, not copied anywhere and this is the

          11       basis for the suggestion that Mr Marri intended to use

          12       it to track down his enemies.  It is hopeless, is it

          13       not?

          14           Count 2 on the indictment.  Can we go back to jury

          15       bundle 1, please, and just look at this charge.  This is

          16       the charge in relation to the CD that was found in the

          17       room.  Again, I am afraid, you have not up until now

          18       been given a proper account of the legal issues which

          19       you will have to grapple with here.  You have not been

          20       told, as his Lordship will tell you by the judge, that

          21       in relation to this charge, which is a charge, as you

          22       will see, contrary to section 58 of the Terrorism Act,

          23       that there is a defence of reasonable excuse.  What that

          24       means in law, as his Lordship will explain, is that

          25       where there is evidence that the person who had the CD
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           1       did not possess it with a terrorist purpose, the

           2       prosecution must prove that he did.

           3           There is a good reason for that.  This charge on the

           4       indictment, this offence, section 58 of the

           5       Terrorism Act, has the potential to create all sorts of

           6       problems.  What it means or can mean is that anybody,

           7       a journalist, a student, anybody, who goes on to the

           8       internet and downloads a document which happens to

           9       include material which somebody might think could be of

          10       use to a terrorist, such as, for instance, an article

          11       about a rifle or something of that sort, then you have

          12       committed an offence because if you look at it the

          13       offence itself is simply possessing material that is

          14       likely to be useful to a person committing or preparing

          15       an act of terrorism.

          16           It has the potential, as Lady Kennedy said, not just

          17       to criminalise the curious but it has the potential to

          18       operate very intrusively.  It has the potential to work

          19       terrible injustice.  So the law's solution to that is to

          20       say that if there is evidence that this was possessed

          21       for a different reason, not a terrorist reason, then the

          22       charge has not been proved.

          23           In this case Mr Marri has said to you that he did

          24       not know what was on the CD.  The prosecution must prove

          25       in the first place, in order to prove the charge, that
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           1       he did know what was on the CD.  In other words, if you

           2       think he may not have known what was on the CD, then

           3       that is the end of the charge.  Even, however, if he did

           4       know what was on it, if the prosecution were able to

           5       prove that, he would not be guilty if the only reason he

           6       had it was because someone had sent to it him and he had

           7       no intention of doing anything with it; in other words,

           8       the prosecution must prove that that is not correct.

           9           Now, one of the curious things about this count is

          10       how little evidence the prosecution have called in

          11       relation to this CD.  Mr Fellows, the computer expert,

          12       who you might have thought would be the person to deal

          13       with it because it is effectively a computer-related

          14       item, a CD, was not asked anything at all about it by

          15       the prosecution.  I put to him the burn dates on it, but

          16       it appeared that he had not even checked them.  Not only

          17       that, the prosecution as a matter of fact in their

          18       presentation appear, from what I can tell, to have mixed

          19       up the content of the other CD which has the images that

          20       we saw, which is full of pictures, with the CD that is

          21       the subject of this count.  That CD, as we did establish

          22       from the officer who found it in produces its, contains

          23       an astonishing quantity of diverse material.  There are

          24       984 folders, just folders.  They contain 8,990 files.

          25           The only documents from that CD which have been
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           1       found elsewhere, which the prosecution have attempted to

           2       link to the CD, are the contents of balochvoice and you

           3       have seen that because there is a reference in the blue

           4       volume to the statements of Hyrbyair Marri which appear.

           5       They come from balochvoice which is reproduced, a tiny,

           6       tiny percentage.  Where are all the other documents that

           7       they rely upon to prove this case?  Where are the

           8       weapons documents?  Where is the evidence that they have

           9       been viewed or copied?  Where is the evidence that

          10       anybody has done anything in relation to any of those

          11       contents?  There is none at all, nowhere.  You might

          12       have thought, might you not, that they would be able to

          13       say, "Well, look, here's a document about how to make

          14       a blast cap or whatever.  It has clearly been downloaded

          15       or copied and then it has been put on to a website or

          16       been sent to somewhere else"?  Nothing.  Out of all this

          17       huge range of material, the prosecution have found

          18       nothing which has been copied.

          19           It is a strange assortment of material, as we shall

          20       see if we just look at some of the examples which have

          21       been included.  There are very few examples,

          22       interestingly, which have been included in jury bundle

          23       number 2.  If we just go to page 8, we can see that,

          24       yes, there is a document there which appears to come

          25       from the United States army.  It is a weapons system.
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           1       It is dated 1999.  There is a document which one of the

           2       thousands and thousands of documents of all sorts of

           3       variety, pages 9 and 10.  Then there is a document

           4       called, "How to build an atom bomb" which has been

           5       reproduced for your edification in this case.  It

           6       includes, at page 13, this:

           7           "Next month's column.  In next month's column we

           8       will learn how to clone your neighbour's wife in six

           9       easy steps.  This project promises to be an exciting

          10       weekend full of fun and profit.  Common kitchen utensils

          11       will be all you need.  See you next month.  Previous

          12       months' columns: let's make test tube babies, let's make

          13       a solar system, let's make an economic recession".

          14       Remember, this is a document which has been copied for

          15       your benefit to give you an example of the sort of stuff

          16       that is on there.  Thank you very much.  Not exactly

          17       information that is likely to be useful to a terrorist,

          18       no matter to what Mr Marri's intention might have been

          19       in relation to it.

          20           The only image that the prosecution have been relate

          21       to any of these CDs and connect is that image of the man

          22       with a rocket propelled-grenade, a Baloch fighter it

          23       looks like, which was on not this CD but the other one

          24       which was found with it and which found its way,

          25       I think, on to balochwarna, but, as Mr Marri told you,
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           1       that was in common circulation in any event.  The point

           2       here, is this, is it not: however you look at it, the

           3       prosecution case has simply not been supported by any

           4       commonsensical examination of the evidence?  When

           5       Mr Marri tells you, "Well, I was sent all sort of stuff

           6       and, frankly, most of it I did not look at", it very

           7       much looks as if this document comes into that category,

           8       but, more importantly, this: how was he, sitting in

           9       London, going to make use of any of this material?  You

          10       may think that the simple point is the point which he

          11       repeated several times which is that, "You do not need

          12       in London to go out and buy guns and stuff like that.

          13       It's all available over there.  There would be no role

          14       for me to play".  It just does not make sense.

          15   MR JUSTICE HENRIQUES:  Mr Blaxland, I see you looking at

          16       your watch.

          17   MR BLAXLAND:  That is a convenient moment.

          18   MR JUSTICE HENRIQUES:  I do not want you to have to round up

          19       your address in haste.  Members of the jury, that is as

          20       far as we will go.  10 o'clock tomorrow morning.

          21       Tomorrow is Friday.  I promise you we will not go on

          22       beyond 1 o'clock.

          23   MR BLAXLAND:  I will be very short.  I really do not have

          24       very much left.

          25   MR JUSTICE HENRIQUES:  Of course, I know, but people have to
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           1       travel home and wrestle with the traffic and the like.

           2   MR BLAXLAND:  I understand.

           3                   (In the absence of the jury)

           4   MR JUSTICE HENRIQUES:  I also was quite keen, if we could --

           5       it may not be possible -- to finalise the jury questions

           6       today for obvious reasons, but would you prefer we

           7       waited until tomorrow or has Mr Hill been able to have

           8       the appropriate input into it?

           9   MS WILKINSON:  He has certainly left me with some

          10       observations to repeat to the court, if that

          11       permissible, my Lord?

          12   MR JUSTICE HENRIQUES:  Of course.

          13   MS WILKINSON:  In respect of page 2, which is the second

          14       part moving on from the initial definitions of

          15       terrorism, at the end he simply wanted to raise for the

          16       court's consideration whether the definition as set out

          17       in the authority of F ought to also be included,

          18       i.e. that of unseating a tyrannical regime as part of

          19       the definition of what terrorism includes.

          20   MR JUSTICE HENRIQUES:  Somewhere in 2 influence the

          21       government of any country, any international government,

          22       organisation.  In fact, I think I have already included

          23       it in what I am going to say to them.

          24   MS WILKINSON:  So be it.

          25   MR JUSTICE HENRIQUES:  That it includes, and there has been
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           1       no suggestion that it does not, but you really want 2 to

           2       include a tyrannical regime.

           3   MS WILKINSON:  So be it.

           4   MR JUSTICE HENRIQUES:  Influence the government of any

           5       country, or the government, including any tyrannical

           6       regime.

           7   MS WILKINSON:  Yes, influencing or unseating.  I suspect

           8       influence it the verb that would include unseating.

           9   MR JUSTICE HENRIQUES:  I am going to give them the

          10       short-form definition anyway.

          11   MS WILKINSON:  Indeed.

          12   MR JUSTICE HENRIQUES:  This, I think, is straight from

          13       Halsbury or somewhere.  I do not like the way it is set

          14       out in statute or in Archbold.  It is more easily

          15       digested in this form, but I will give them the

          16       short-form definition as well and I might even include

          17       that in there.

          18   MS WILKINSON:  My Lord, the next observation, and it may

          19       well be that your Lordship's comment in addition to the

          20       actual document will deal with this, but the final page,

          21       6, setting out --

          22   MR JUSTICE HENRIQUES:  I am not surprised.  This is the very

          23       short-form definition.  I have very much in mind you

          24       will obviously want emphasis to be placed on the limits

          25       of self-defence and necessity, the distinction between
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           1       attack and defence and the likes, as per the authority

           2       that Lord Justice Potter, as he then was, enunciated.

           3       Is that the essence of it?

           4   MS WILKINSON:  It was, that and including, of course, the

           5       reference to economic targets as we have set out in the

           6       document.

           7   MR JUSTICE HENRIQUES:  You are quite right.  I should

           8       include economic targets there, yes.

           9   MS WILKINSON:  And that the defence of those would not

          10       amount to self-defence.

          11   MR JUSTICE HENRIQUES:  Yes, I will include that.

          12   MS WILKINSON:  My Lord, I am sure, means that those two

          13       wider paragraphs or wider definitions in 6 are to apply

          14       to all Counts 1 to 5?  Your Lordship includes at the end

          15       of the precis --

          16   MR JUSTICE HENRIQUES:  No, there is a big difference and

          17       I wanted to canvas this with Mr Hill.  The difference is

          18       this: Count 1 does not apply.  Counts 2, 3 and 4, there

          19       is actually no actual force or positive action on the

          20       ground, if one can put it that way, being triggered by

          21       a defendant and so proportionality does not come into

          22       it.  All we are concerned with in Counts 2, 3 and 4 is

          23       being in possession of either information which may be

          24       useful for defensive purposes.  We do not need there

          25       to deal with proportionality and reasonableness.
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           1           You will see the wording of Counts 2, 3 and 4:

           2           "If the defendant honestly and genuinely believed on

           3       the information available to him that it was necessary

           4       and reasonable to offer assistance to the Balochis to

           5       defend themselves and if his possession of the CD was or

           6       may have been for the purpose of assisting the defence

           7       of the Balochis, then he is to be found not guilty."

           8           It did not seem to me that it was necessary to go on

           9       and talk about proportionality because there is nothing

          10       to balance against the threat.  All we are concerned

          11       with here is the possession of the CD.  It cannot be

          12       said that the possession of the CD is disproportionate

          13       to any force being shown to the Balochis because there

          14       is no force emanating from the defence.

          15           It is different in Count 5 because in Count 5 there

          16       it is being said, "Well, people are being urged to go

          17       out and kill" and so matters of proportionality do

          18       arise.  That is the distinction that I had in mind.

          19       I think, looking through it, that Counts 2, 3 and 4 are

          20       fair to the prosecution.

          21   MS WILKINSON:  I am sure my learned friend Mr Hill will be

          22       able to see my Lord's comments on the LiveNote anyway.

          23       May I refer that back to him?

          24   MR JUSTICE HENRIQUES:  Of course.

          25   MS WILKINSON:  Because it was within the context of the
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           1       definition of what the jury are to understand with the

           2       words "to offer assistance to the Balochis" meant

           3       because if the CD is to be used as informing them as to

           4       how to arm themselves to kill, which is ultimately the

           5       terrorist purpose that runs throughout the indictment,

           6       then there would be some consideration necessary of

           7       proportionality.

           8   MR JUSTICE HENRIQUES:  Is this not the point on these

           9       others: if the defendants get together and say, "Look

          10       here, the Balochis here are under attack, we need to get

          11       ourselves information about arms, about tactics, about

          12       guerrilla warfare, we need this information for

          13       defensive purposes" and if it is reasonable for them to

          14       get hold of those purposes, is that not sufficient?  Can

          15       it really be said that by having simply the information

          16       that that is disproportionate to any force that may be

          17       used against them?

          18   MS WILKINSON:  I think it is really in encountering the

          19       purpose to which it is put, the terrorist purpose for

          20       which the Crown still bear the burden of proving, the

          21       terrorist purpose for which that will simply be put.

          22       Simply holding on to the information and doing nothing

          23       with it, to disperse it or not to publish it in any way,

          24       there would be no on the ground activity as it was that

          25       your Lordship referred to, but in fact the Crown contend
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           1       that this was in fact with the purpose of getting

           2       information out to the Balochis on the ground for

           3       themselves to kill or, if the jury accept the definition

           4       is not meant, to defend themselves, then that is where

           5       the proportionality comes into play.

           6   MR JUSTICE HENRIQUES:  What I cannot see is this: if they

           7       honestly and genuinely believe that it was necessary and

           8       reasonable to come to the assistance of the Balochis,

           9       that it could conceivably be disproportionate to have

          10       that particular CD document or to make those enquiries.

          11   MS WILKINSON:  My Lord, may I refer that back to Mr Hill for

          12       his comment and final word on the matter in the morning

          13       or if my Lord felt it more appropriate, if my Lord

          14       wanted to conclude these matters in advance --

          15   MR JUSTICE HENRIQUES:  We will talk about it in the morning.

          16   MS WILKINSON:  Thank you, my Lord.

          17           Then the final matter that I wished to draw the

          18       court's attention to because as we were perusing

          19       definitions within Archbold we came across again

          20       section 76 of the latest Act --

          21   MR JUSTICE HENRIQUES:  What is the name of the Act?

          22   MS WILKINSON:  It is the Criminal Justice and

          23       Immigration Act 1939.  It does apply to this case.  As

          24       I say, it is page 1907 of Archbold, paragraph 1939A.  It

          25       does no more than cite effectively in black and white
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           1       the law as we have all understood it to be within

           2       self-defence, but it does apply because arraignment took

           3       place in this case after 14th July 2008 which was the

           4       enactment date.

           5   MR JUSTICE HENRIQUES:  Any jury that has to listen to that

           6       being trotted out has my sympathy.  The law was

           7       perfectly simple before that was enacted.  Lady Kennedy

           8       will not take it personally.

           9   MS KENNEDY:  I am sure I was on my feet on the House of

          10       Lords saying exactly what your Lordship is now saying.

          11   MR JUSTICE HENRIQUES:  It is absolutely incomprehensible to

          12       the average juror, but I hope that my shortened version

          13       makes the position clear that the defendant is to be

          14       judged on the information available to the defendant,

          15       et cetera.  It is balancing the subjective and objective

          16       aspects of it.

          17   MS WILKINSON:  Yes.

          18   MR JUSTICE HENRIQUES:  I really do not want to get embroiled

          19       in that jargon.

          20   MS WILKINSON:  It was simply drawing the matter to the

          21       court's attention and, if anything, assisting in respect

          22       of the defendant's cause that they are not able

          23       necessarily to weigh to a nicety, particularly at such

          24       a distance from the country.

          25   MR JUSTICE HENRIQUES:  Again, there is a difference between
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           1       possessing material and information and actually going

           2       into the battlefield.  Weighing to a nicety is the same

           3       as proportionality, is it not?

           4   MS WILKINSON:  Yes.

           5   MR JUSTICE HENRIQUES:  That is why I have deliberately

           6       avoided proportionality in anything other than the last

           7       count.  I will see what the defence have to say about

           8       those definitions, but thank you for your assistance,

           9       but I will come back tomorrow to Mr Hill.

          10           Lady Kennedy, is there anything particularly that

          11       concerns.

          12   MS KENNEDY:  My Lord, I support your Lordship's approach to

          13       this.  I think to introduce proportionality would really

          14       not be helpful to a jury.

          15   MR JUSTICE HENRIQUES:  It seemed to me that the Crown have

          16       there in simply terms necessity, reasonableness and on

          17       information available to him so it is all there, but

          18       weighing to a nicety and proportionality, when you are

          19       just getting an encyclopedia or a CD or a plan or a map,

          20       it comes before the event rather, does it not?

          21   MS KENNEDY:  It comes before the event.

          22   MR JUSTICE HENRIQUES:  But you are happy with the remainder

          23       of the document?

          24   MS KENNEDY:  I am happy with the remainder of the document,

          25       my Lord.
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           1   MR BLAXLAND:  I have just had a quick canter through it.

           2   MR JUSTICE HENRIQUES:  Can I just --

           3   MR BLAXLAND:  Can I just make this observation: firstly, in

           4       relation to the point as I understand it being made

           5       about the top of page 2, the part of the definition of

           6       terrorism which, as we all know in fact, does not play

           7       a part in your Lordship's approach to this case

           8       ultimately, although the jury do have to be directed

           9       about it, the qualification which the Crown seek to have

          10       inserted there, that this would include a tyrannical

          11       government, needs to be made plain of course that F was

          12       simply dealing with whether the government is

          13       a tyrannical government or not, no more or no less than

          14       that.

          15   MR JUSTICE HENRIQUES:  There has been no suggestion that the

          16       government did not apply to the Musharraf regime.  There

          17       would be a few duff convictions if it did not.

          18   MR BLAXLAND:  I agree.

          19           The other point is this, and it just did occur to

          20       me: Count 4, which might be a little bit more

          21       problematic than this, I am afraid.  Your Lordship has

          22       broken it down into two components: (i) whether or not

          23       internet searches were carried out; (ii) the intention.

          24       I can see the sense of that, but it is tricky, this

          25       section, actually, because in fact the jury have to
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           1       decide as a matter of fact whether or not what has been

           2       described as researches was a preparatory act.  One of

           3       the points I am going to make to the jury is that simply

           4       searching the internet is not in itself or the jury

           5       would have to teat as a matter of fact whether that can

           6       properly be described as a preparatory act.  I do not

           7       accept that simply searching the internet does not

           8       amount to a preparatory act so that is an added --

           9   MR JUSTICE HENRIQUES:  It could become 2, could it not: if

          10       so, have the prosecution proved that the searches were

          11       preparatory to an act of terrorism?

          12   MR BLAXLAND:  Yes.  That is absolutely what the jury have to

          13       decide as a question of fact.  Thank you very much.

          14   MR JUSTICE HENRIQUES:  Then 2 will become 3.

          15   MR BLAXLAND:  Yes.  Thank you.  Can I just say that I have

          16       had a quick look through it and it seems to me --

          17   MR JUSTICE HENRIQUES:  As I was listening to you, obviously

          18       I had your own document before me when I was composing

          19       this.  Looking at 2, you raise the question of

          20       reasonable excuse with the jury.  It just depends at

          21       which stage it comes in.  Have the jury proved the

          22       defendant was in possession of the CD?  Both defendants

          23       deny it.  I particularly had in mind, and when

          24       I actually explain all this to you you do really deny

          25       possession because you deny having any knowledge of its
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           1       contents?

           2   MR BLAXLAND:  Of course, yes.

           3   MR JUSTICE HENRIQUES:  2: have the prosecution proved the CD

           4       contained information, et cetera, that is all from K

           5       which Mr David Perry Queen's Counsel has steam coming

           6       out of his ears and I suspect will not be good law in

           7       a fortnight's time, but --

           8   MR BLAXLAND:  I am sure we cannot be influenced by the state

           9       of Mr Perry's emotional health surely.

          10   MR JUSTICE HENRIQUES:  We were extremely excited when we

          11       were hearing the appeal in G, but announcing that he

          12       would be off to the Lords to canvas the matter and

          13       already has canvassed it, but --

          14   MR BLAXLAND:  Mr Perry's submissions do not always find

          15       favour with the House of Lords.

          16   MR JUSTICE HENRIQUES:  They do not, but I do not think it

          17       matters in relation to this particular document or CD,

          18       but in order to prove possession the prosecution must

          19       prove that the defendant knew in general terms of its

          20       contents, NB if it was received for information only and

          21       the defendant had no intention of using it for any

          22       purpose, the terrorist purpose would not be proved.

          23   MR BLAXLAND:  I agree.

          24   MR JUSTICE HENRIQUES:  I think you could probably, if you

          25       were being slightly pernickety, suggest I should make it
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           1       plain it is for the prosecution to disprove --

           2   MR BLAXLAND:  That did occur to me that the burden of proof

           3       ought to be applied to that section, but otherwise

           4       I agree.  Can I say that this document appears to me to

           5       have broken the elements down in a very helpful way.

           6   MR JUSTICE HENRIQUES:  Well, for my part I could not see how

           7       a jury without written directions could begin to try

           8       this case according to law.

           9   MR BLAXLAND:  No.

          10   MR JUSTICE HENRIQUES:  It would be really quite impossible.

          11   MR BLAXLAND:  My beef, and it is of absolutely no relevance,

          12       I am sure, is that in all cases juries should be given

          13       written directions on the law.  I know it is not the

          14       standard, but it is always helpful.

          15   MR JUSTICE HENRIQUES:  I cannot recollect when we last tried

          16       a case without written directions, certainly not

          17       a High Court case anyway.

          18           What we will do tomorrow is you will complete your

          19       speech.

          20   MR BLAXLAND:  I really do not have very much more to say.

          21   MR JUSTICE HENRIQUES:  I am sorry --

          22   MR BLAXLAND:  It was quite right, actually everybody was

          23       flagging.

          24   MR JUSTICE HENRIQUES:  You were not, but the trouble is it

          25       is transport and that sort of thing.  They all have to
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           1       get home.

           2   MR BLAXLAND:  I think I could easily finish within

           3       15 minutes tomorrow morning.

           4   MR JUSTICE HENRIQUES:  Please do not worry.  We will then

           5       have a break whilst we finalise the document.  Obviously

           6       I want the jury to have it.

           7   MS KENNEDY:  My Lord, I just wanted to apologise in advance

           8       but I will not be here tomorrow morning but I will be

           9       with your Lordship throughout the whole of next week and

          10       I know that at that stage Mr Blaxland will not be here

          11       so I will be the spokesperson.

          12   MR JUSTICE HENRIQUES:  You have two able juniors who have

          13       been present throughout, which I am delighted to see

          14       them.  It is not always the case, it certainly was not

          15       when I was in that position, but there we are.  That is

          16       fine.  As I say, providing there is one member from each

          17       team at any stage, I am perfectly understanding.

          18           Mr Blaxland, you obviously have to go to

          19       Mr Justice Gross.

          20   MR BLAXLAND:  I did tell the jury at Kingston that I would

          21       be with them next week.

          22   MR JUSTICE HENRIQUES:  It is extremely stupid of me.  I had

          23       not realised you might have been able to get there

          24       tomorrow if you had finished today.

          25   MR BLAXLAND:  No, the evidence is starting on Monday.
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           1   MR JUSTICE HENRIQUES:  I see.  So there is no harm done.

           2   MR BLAXLAND:  They may not be sitting tomorrow.  If they

           3       are, it is just some legal arguments.

           4   MR JUSTICE HENRIQUES:  I am sorry, I simply overlooked that,

           5       but --

           6   MR BLAXLAND:  It was very helpful this morning.  Thank you

           7       very much.

           8   MR JUSTICE HENRIQUES:  You will be obviously there.

           9   MR BLAXLAND:  I will have to go.

          10   MR JUSTICE HENRIQUES:  That is perfectly understandable.  If

          11       I forget to say it tomorrow, thank you for your

          12       assistance throughout the trial.  It has been a great

          13       pleasure seeing you.

          14   MR BLAXLAND:  Thank you.

          15   (4.45 pm)

          16                   (The court adjourned until

          17              10.00 am on Friday, 23rd January 2008)
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