           1                                   Wednesday, 21st January 2009

           2   (10.00 am)

           3                   (In the absence of the jury)

           4   MR JUSTICE HENRIQUES:  In theory we could start but I am not

           5       going to.  Really Mr Marri should have one counsel, even

           6       though we have LiveNote and even though they could read

           7       every word you say.  I am conscious of your commitments

           8       later.

           9   MS KENNEDY:  My Lord, please do not put too much energy into

          10       that.

          11   MR JUSTICE HENRIQUES:  One obvious possibility, if they were

          12       really a long way off, would be simply for your speech

          13       to be tomorrow morning and Mr Blaxland tomorrow

          14       afternoon.

          15   MS KENNEDY:  Yes.

          16   MR JUSTICE HENRIQUES:  With his junior observing your

          17       speech, if he is able to get here.

          18   MS KENNEDY:  Yes.

          19   MR JUSTICE HENRIQUES:  But I have a message that they are

          20       not too far away.

          21   MS KENNEDY:  That is what I understood because I had a text

          22       message which suggested that, but, my Lord, I will go

          23       back out.  You have to go to bits of the building where

          24       the phone actually picks it.  It does not always work so

          25       I will go back and see.
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           1   MR JUSTICE HENRIQUES:  If we can wait an hour or an hour and

           2       a half without putting you in acute difficulties --

           3   MS KENNEDY:  I got the distinct impression that they were

           4       much nearer than that.

           5   MR JUSTICE HENRIQUES:  If you have in mind there is an

           6       alternative, but on the face of it I am sure you would

           7       rather make the speech today.  Just running through

           8       overnight your defence to each of these counts --

           9   MS KENNEDY:  It is really simple.

          10   MR JUSTICE HENRIQUES:  It struck me that the shorter route

          11       may be the most productive; I do not know.

          12   MS KENNEDY:  There is a certain amount of rhetorical stuff

          13       which one has to do as the first on the indictment which

          14       is about the generalities and so on, but I agree with

          15       your Lordship.

          16   MR JUSTICE HENRIQUES:  We will wait patiently.  If it does

          17       become plain that they really are a long way off, there

          18       is an alternative.

          19   MS KENNEDY:  Thank you very much, my Lord.

          20   (10.05 am)

          21                          (Break taken)

          22   (10.30 am)

          23   MR BLAXLAND:  I am sorry for the delay this morning.

          24   MR JUSTICE HENRIQUES:  Please do not worry.  It was the

          25       Blackwall Tunnel, I gather.
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           1   MR HILL:  Me too.

           2   MR JUSTICE HENRIQUES:  Do not worry.

           3           Jury, please.

           4                  (In the presence of the jury)

           5                   Closing speech by MS KENNEDY

           6   MS KENNEDY:  Members of the jury, there is a moment when you

           7       get to a court and there are no other lawyers there and

           8       you are about to make your speech.  It is not a vote of

           9       confidence.  You immediately think they have obviously

          10       decided to abstain.

          11           I just wanted to start by taking you back to 1947

          12       because in 1947 there was a moment when

          13       Lord Mountbatten, who was then the viceroy of India, and

          14       of course India was the huge subcontinent, he took the

          15       salute in Delhi and the British flag was lowered.  It

          16       was signalling the end of British dominion over the

          17       whole of the Indian subcontinent and that included this

          18       area that has now become Pakistan and so on.  It was the

          19       beginning of independence for India, for that great

          20       area.

          21           At that same time another hugely significant event

          22       was taking place, somewhere quite different.  It was

          23       taking place in an apartment in Greenwich Village in

          24       New York.  In fact it was the home in Washington Square

          25       of Eleanor Roosevelt and she was holding a meeting there
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           1       of some of the greatest jurists in the world, the

           2       greatest lawyers, judges, legal thinkers, philosophers,

           3       and Eleanor Roosevelt of course was the wife of the

           4       great war president, Franklin D Roosevelt.  She had seen

           5       at close quarters the effects of the Second World War

           6       and she was posing to that group of people who sat

           7       around her dining table a challenge.  The war had been

           8       catastrophic.  It was the second world war in 50 years

           9       and it had started because Hitler had marched into

          10       Poland annexing it, a word that we will become familiar

          11       with in this court.  He then of course had occupied

          12       other countries.  There had been mass slaughter on

          13       a scale beyond anything before because, of course, the

          14       20th Century had brought great advances in science which

          15       of course also meant great advances in armaments, in air

          16       bombardment and so on.  There had been a near genocide

          17       of a whole people, the Jews of Eastern Europe, where law

          18       had not protected people but in fact had been used to

          19       legitimise oppression, where judges and lawyers hid

          20       behind legal definitions and said, "But I'm only

          21       fulfilling my role administering the law, the law as it

          22       is in this country.  It was not me who made the law.

          23       I am just doing my job".

          24           Well, Eleanor Roosevelt said, "How do we stop those

          25       horrors?  How do we say never again but make it
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           1       a reality?"  What she wanted the meeting to do was to

           2       start the process of creating a charter of universal

           3       rights.  She wanted to create a standard by which all

           4       legal systems and all nations will be judged, the

           5       principles by which a society calling itself civilised

           6       should exist.  Some people, of course, thought it was

           7       just impossible.  They said this was sheer idealism, but

           8       she quoted a great British poet, Robert Browning, when

           9       she said, "A man's reach should extend beyond his grasp

          10       or what is a heaven for?"  The whole idea that somehow

          11       we have to be capable of better things, that without

          12       a vision of freedom and justice, without aspirations to

          13       achieve the better part, to speak to our better angels,

          14       what are human beings for?

          15           A lot of people round the table were from very

          16       different cultural backgrounds, very different

          17       religions, political ideologies.  They were able to

          18       recognise that there were some values which actually cut

          19       across peoples, whoever they may be, but there are

          20       values that all share.  Of course it is interesting just

          21       for a moment to think about who was there representing

          22       at that table.  There was not just a Catholic lawyer

          23       from Brazil, a judge from Canada, a Hindu leading lawyer

          24       from India, representation of the Muslim tradition from

          25       a jurist from Egypt, a Lebanese Mennonite Christian,
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           1       a Soviet Union Stalinist, a Confucian Chinese, and so

           2       a great breadth of human experience.  What did they

           3       decide?  They put together that set of values and right

           4       up at the top there the right to life, the right to

           5       defend your life, the right not to be tortured because

           6       of the recognition that every human being has, that

           7       every one of us in this court had in hearing those

           8       stories of torture of what it means to suffer, of what

           9       it means to be degraded and humiliated and how that

          10       brutalising experience is not just vile for the

          11       recipient but how it brutalises the torturer too, the

          12       right to enjoy your own culture and your own religious

          13       observance, the right to a fair trial.  You cannot just

          14       be thrown into jail and have your liberty removed and be

          15       kept in a dungeon without light, not produced before any

          16       court.  The right to self-determination, to be in

          17       control of your own destiny.

          18           Members of the jury, in 1948, the following year,

          19       after that initial meeting and subsequent meetings,

          20       around the world nations signed up to the Universal

          21       Declaration of Human Rights and it was all part of that

          22       great post-Second World War settlement, creation of the

          23       United Nations, conventions like the Geneva Convention

          24       established to create the ground rules for the conduct

          25       of war, a set of high ideals and an attempt to speak to
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           1       the better part of nations and to the better part of

           2       people, to produce a world where there might never be

           3       another world war, where there might be peace.

           4           The irony was that within that same year those

           5       ideals were trampled on.  1948, kulaks in the

           6       Soviet Union.

           7           You have also heard another part of the bleak story

           8       in this court.  You will remember the history that was

           9       told through Professor Talbot that of course through the

          10       struggle of people like Ghandi there was the aspiration

          11       of a united India, but Jinnah, the leader of the Muslims

          12       people of the north, did not believe it was going to be

          13       possible for Muslims and Hindus to live together.  He

          14       argued for partition, for the creation of two nations,

          15       based around religion.

          16           I cross-examined Professor Talbot about this period

          17       because it is the start, a bloody and terrible period

          18       followed, with over 1 million people killed, thousands

          19       of women raped, properties destroyed, people forced up

          20       into the north, if they were Muslim, down into the south

          21       if they were Hindu and of course there remains in fact

          22       more Muslims in India than there are even in Pakistan.

          23           Then, of course, following that, although the people

          24       of Balochistan had given their independence at the time

          25       of the pulling down of the colonial flag, they too
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           1       forcibly occupied by the Pakistani forces, many

           2       thousands killed and the leadership of the different

           3       tribes jailed.

           4           The story that followed has been rehearsed in this

           5       court because the leadership of the new Pakistan wanted

           6       Balochistan for many different reasons.  They wanted to

           7       enlarge the Muslim block, to make it a balance of power

           8       with India to its south.  They wanted that bigger land

           9       mass, but they also wanted it to be a Muslim block,

          10       pulling in the Muslim peoples on either side.  They also

          11       wanted, of course, access to the sea, but they also

          12       wanted incredible resources of Balochistan.

          13           You will remember that I put a quote to

          14       Professor Talbot about those events, that annexation of

          15       Balochistan, where a leader of the Baloch people said,

          16       "Why should we be part of Pakistan just because we're

          17       Muslim?  There is more to a people than their religion.

          18       It is only one facet of identity".

          19           There are many who in our current troubled world

          20       feel that the politics of religious identity actually

          21       started then.  The seeds were sown then by Jinnah

          22       speaking of that greater Muslim nation, trying to create

          23       religion as the glue for a people, making an identity

          24       simply around Islam and unfortunately it has taken turns

          25       that could never have been imagined.
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           1           From the very outset the Baloch have refused to do

           2       that, to see themselves purely in terms of religious

           3       identity, and that is why they are so loathed today by

           4       the Taliban and then so loathed by the fundamentalists

           5       who operate within the Pakistani Army.  You heard there

           6       are sections of the army who are sharing of that

           7       philosophy and within the ISI, people who actually do

           8       share what Professor Talbot chose to call a "puritanical

           9       reap on Islam".

          10           There are deep and visceral differences and

          11       philosophy between the Baloch people and their

          12       oppressors and it is one of the reasons why they have

          13       been singled out for far greater oppression than any

          14       other grouping and why they are not in the same category

          15       as the Pashtun.  You heard Imran Khan saying they are

          16       distinct partly because of their great resources but

          17       also because of the fact that so many of the Pashtun

          18       have embraced a fundamentalist Islamic approach.

          19           They are liberal Muslims.  You heard that said by

          20       Mr Marri who believes in secular politics.  They are

          21       Hanafi, not Deobandi or Wahabi, but Hanafi, and they

          22       want to participate as equals in political life, not as

          23       subordinates to Punjabi rule.  They want justice.

          24           They, of course, had that something that so many

          25       nations in the world have an eye today: oil, and few
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           1       other things, gas, coal, uranium, copper and gold.

           2           I want to just for a minute deal with that business

           3       of the secular state and why it should matter and why

           4       perhaps today it is people like the people of Baloch for

           5       whom this area might have hope because secular does not

           6       mean anti-religion or no religion; it means believing

           7       that faith should not be the determining factor in the

           8       political space, the state should be independent of

           9       religion.  That is what we essentially have here in the

          10       United Kingdom, although we have an established church.

          11       Secularism does not mean that you do not have a faith;

          12       it just means that it is not a rallying cry.

          13       John F Kennedy in the United States was a Catholic, but

          14       it was not allowed to enter into the way in which he

          15       fulfilled his presidential function and nor will it with

          16       Obama.  France may be a Catholic country, Germany

          17       a protestant one, but there is recognition that

          18       secularism is crucial if you are going to avoid

          19       intolerance and religious persecutions which have been

          20       a blight even in history of western democracies.  It

          21       does not help in the creation of a cohesive multi-faith

          22       society if there is fundamentalism.  It may be that

          23       fundamentalism of whatever form, whether it is in Islam

          24       or in Christianity or in Judaism, is anathema to the

          25       good society.
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           1           Professor Talbot told you about insurrection.

           2       I went back to the dictionary and of course

           3       insurrection, given negative connotations, in fact it is

           4       about uprising and people only uprise when they have

           5       been downput, when they have been put under the heel.

           6       Mr Talbot spoke of four periods which he identified as

           7       being periods of uprising in Balochistan immediately

           8       after annexation or at the time of annexation which you

           9       might well expect, a response to occupation.  He then

          10       took us to the 50s where he said there was another

          11       moment of real, real tension which was when there was

          12       the development of the Sui gas installation, where

          13       people were thrown off their land with no compensation,

          14       given no share in the proceeds and he himself gave us

          15       that statistic that even today something as little as

          16       3 per cent of the Baloch population have gas, all of it

          17       syphoned out, all of it poured into the homes and

          18       factories and places of influence that are in Islamabad

          19       and Karachi and the state of Punjab and so on.  People

          20       left without homes, pushed off land, excavated, yes, and

          21       expropriated, robbed blind.  You ask yourself that

          22       question.

          23           You have heard about refugee camps being in

          24       Balochistan.  They are not refugee camps for people from

          25       somewhere else, as refugee camps usually are; these are
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           1       refugee camps for Balochis inside their own homeland,

           2       Balochistan, living in squalor and in poverty because

           3       they have been thrown off land.

           4           The next period of insurrection was described by

           5       Professor Talbot as being in the 70s.  He described how

           6       during the 60s there had been this one unit policy,

           7       a harsh policy, overcentralised, insisting on allegiance

           8       and the jailing of dissenters and the assassination of

           9       leaders and of course it came to a head because east

          10       Pakistan, that bit of Pakistan which was sort of

          11       separated off, struggled for its own independents, was

          12       involved in insurrection, in guerrilla warfare, in all

          13       those things and became its own independent nation in

          14       Bangladesh, but you can just imagine the panic that was

          15       set up back in Islamabad, the capital of Pakistan, that

          16       that is what happens if you let people insist upon their

          17       freedom.

          18           So there was a crushing then in the 70s, arresting

          19       of leaders.  You heard about Nawab Marri being in prison

          20       in the early 70s -- it was described by his son -- the

          21       jailing of leaders to make sure that you do not have

          22       uprising and of course the taking away of leaders has

          23       a horribly demoralising effect on their people and so of

          24       course, I have no doubt, there were militants in the

          25       hills letting off old rifles, but what did the central
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           1       government do?  You heard it described and accepted by

           2       Professor Talbot that the Chamalang massacre where the

           3       people go down into the valley in order to pasture their

           4       animals, women, children, the elderly, all included in

           5       this annual ritual, and using the helicopter gunships

           6       provided by Iran, the Shah of Iran at the time, provided

           7       in turn by the CIA.  You have this massacre, this

           8       absolute burnt earth, massacring of those people seared

           9       into the hearts of the Marris.  Just as there is not

          10       a Sikh who will not know the history of the Amritsar

          11       massacre, you can be sure there is not a Marri, there is

          12       not a Baloch who does not know that story of Chamalang.

          13           So, of course, in turn they fled into Afghanistan

          14       because they thought they were going to be exterminated.

          15       Remember the evidence of Mr Marri that the Nawab, his

          16       father, the leader of the Marris, was still in prison

          17       when this was done.  Mr Marri described his experience

          18       as a child, the house surrounded by the military, he is

          19       there with his mother, no visitors were allowed, only

          20       them, the children, and their mother with their father

          21       in jail and then their father is ultimately released in

          22       order to follow his people into exile.  It is almost

          23       biblical in the description to live in a foreign land

          24       for the next 16 or 17 years in refugee camps.  Only

          25       returning and able to return, forced to negotiate
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           1       a return, because when the Taliban take over the Taliban

           2       begin their persecution too.  Why would the Taliban be

           3       persecuting the Baloch?  Because they are so different

           4       in outlook and in approach from the Taliban.

           5           Members of the jury, why the history?  Why do we

           6       need to know all this?  Because it is impossible for us

           7       to do justice in this case without understanding that

           8       history and the politics of this region, without

           9       understanding the experiences and the culture that these

          10       men have, that have made these men who they are, that

          11       informs how they feel and how they think, the pain and

          12       hurt that has diffused their lives.

          13           All of us are similarly products of experience.  All

          14       of us have our own experience and our own stories, the

          15       histories that have made us the men and women that we

          16       are.  Some of those stories of course take place even

          17       before we are born, but they are told to us by our

          18       parents and grandparents, they seep into our DNA and

          19       they become our own and they inform how we approach the

          20       world.  My own grandparents were Irish immigrants, went

          21       to Scotland to settle and their story is the story of

          22       the effects of the Irish famine, the effect of prejudice

          23       towards Irish Catholics in the north.  My own

          24       grandfather in turn was a young soldier in the First

          25       World War who was killed in the first days of battle and
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           1       my father ended up being born after his own father was

           2       dead.  Those stories are told into your family and

           3       affect how you feel about war, about how you feel about

           4       discrimination, about how you feel about oppression.

           5           My own father fought in the Second World War and was

           6       away when his home, my mother lived in with two young

           7       babies, was blown up, was bombed, a tenement on the

           8       Clyde-side and it was only because of the friendship of

           9       strangers that she survived.

          10           When our parents tell us those kind of stories in

          11       sadness, we absorb them into our blood-stream and they

          12       inform who we are.  All of us are products of experience

          13       and each one of us has a history of things done,

          14       discriminations experienced and every one of you will

          15       have your own story and it affects how we approach the

          16       suffering of others.

          17           So it is for my client and his approach to the

          18       suffering of others.  I want to remind you of his story,

          19       his family having a basic rural farm in Iran, in Iran

          20       because of that absurd drawing of lines that separated

          21       his father's people from his mother's people, in

          22       a minority in a very unwelcoming land.  I asked him the

          23       question about his brothers and sisters and he said how

          24       his mother had lost so many babies and, you know, there

          25       was a question that I put to Professor Talbot about high
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           1       levels of infant mortality, maternal mortality, always

           2       a signal of impoverishment, of poverty, of poor

           3       healthcare, of people not being looked after, the death

           4       of all those babies.  His family wanting something

           5       better for him and sending him to relatives so that he

           6       might have a chance of better schooling.  Then in Quetta

           7       his becoming friends with some boys who came from

           8       a local refugee camp and it leading to his volunteering

           9       to teach the young kids there because there was no

          10       school for them, going there and volunteering three

          11       times a week to those children.  You have the

          12       photographs.  They almost look historic and yet they are

          13       only in the last period of history.  Look at those

          14       photographs and yet there are children of today really,

          15       children living, squatting on the ground, seeping up

          16       a little bit of knowledge and learning because it is not

          17       available to them.  It says a lot about a 15-year old

          18       that he makes that choice to do that, seeing how those

          19       people were living hand-to-mouth in their Oxfam

          20       cast-offs, a little boy in a filthy little Gap pullover.

          21           He then had the experience which he told you about,

          22       when he still is only 17, of the camp being raided by

          23       the military and over 100 young men being arrested and

          24       carted off, disappearing to God knows where, their

          25       mothers weeping and wailing, and then they are going
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           1       through a process of torture.  He was 17, members of the

           2       jury, and his close friend was one of those people who

           3       disappeared.  He told you about how he went there to see

           4       what had happened and then the meeting some weeks later

           5       where a lawyer comes and the families are in despair and

           6       how there is to be a petition for habeas corpus.

           7           I just want to remind you that habeas corpus was

           8       something that started its life here, which we can be

           9       proud of.  It started its life here in Britain.  It was

          10       not given to us as a gift.  It was law fought for and it

          11       was fought for because kings too regularly in historic

          12       times threw their enemies into dungeons and left them

          13       there to rot and so the writ of habeas corpus, the Latin

          14       meaning you have a body, meaning you have a person in

          15       your hands somewhere, deliver them up, let us know what

          16       it is that you are wanting them for, where are they

          17       being held, what is the purpose of their disappearance.

          18           That of course in our colonial imperialist period

          19       meant that we took law to part of the world and so the

          20       good stuff that comes out of it is writs that

          21       habeas corpus run in other parts of the world.  That

          22       writ of habeas corpus was the thing that was put forward

          23       by the lawyer who went to that camp and said, "We will

          24       put a petition in to see if we cannot find out where

          25       these people are and have them brought to a court but we
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           1       need names to be put on the petition".  That courageous

           2       act of that 17-year old, that simple, courageous act of

           3       putting his name to that petition, to produce his friend

           4       and the others before a court, changed his life for ever

           5       because it became clear that having done that and then

           6       going through the processes of turning up at the court

           7       and so on, having done that, he then became an enemy of

           8       the state.  They were going to get him and it became

           9       clear that the people who had been tortured were asked

          10       about him, who he was and so forth.

          11           Mr Hill did not cross-examine my client about any of

          12       that.  In his words, "It all happened a long time ago",

          13       but of course it is precisely that which has made

          14       Faiz Baluch the man he is, the man he became, the man

          15       who has continued to be an activist for human rights,

          16       who has continued to be obsessively concerned about the

          17       disappeared.  There by the side of his bed all those

          18       testimonies on CDs of people describing the

          19       disappearance of their sons, their fathers, their

          20       brothers.

          21           When he fled from Iran and came here in exile he had

          22       a choice.  He could have fled into the mountains of

          23       Pakistan or Balochistan with a rifle, a Kalashnikov or

          24       a rocket-launcher, but he wanted to get away beyond the

          25       reach of the people who would kill him.  He has not
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           1       chosen the armed route, as has been suggested; he chose

           2       the Eleanor Roosevelt route.  He has not forgotten what

           3       he saw and he wants the world to hear what is happening.

           4           Now, when he came to London and then sent up to

           5       Coventry but eventually comes back to London, what does

           6       he do?  Just document it and think about it.  When he

           7       meets through Hyrbyair Marri the brother Mehran Marri,

           8       one of the first things he does is he is involved in the

           9       setting up of the Balochistan Rights Movement with

          10       Mehran.  We know that because his name is on the

          11       document to show his energy went into activism around

          12       human rights.  He helped to set up and administer the

          13       balochwarna website, a website with a preponderance of

          14       what is on it, and it is in the admissions, is about

          15       human rights.  He set up meetings at the Houses of

          16       Parliament and at London University.  He organised

          17       demonstrations in Whitehall and petitions to

          18       Downing Street.  The photographs are in your bundle.

          19       The evidence is all there.

          20           Members of the jury, terrorists do not bother

          21       engaging with the democratic processes.  People who are

          22       engaged with Al Qaeda in this country do not lobby

          23       Parliament.  They are not visiting with members of

          24       Parliament.  Tanvir Hussain and Mohamed Saddique Khan,

          25       the suicide bombers of 7th July, did not set up meetings
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           1       at the House of Lords.  They did not believe in

           2       democracy or engaging with institutions of democracy

           3       because they don't believe in democracy.

           4           I want to just turn to an issue, and it is an issue

           5       in this case, and it is actually the issue of class.  We

           6       do not talk very much about class any more in Britain.

           7       Our society is evolving and the margins on class are

           8       very different and much fuzzier; that is not to say that

           9       it does not still exist, but we are in the process of

          10       creating a much more equal society.  It is not so in

          11       many parts of the world.  Mr Marri describes himself as

          12       a political leader wanting equality and fairness and

          13       justice.  We cannot get away from the fact that he is an

          14       aristocrat, like Benazir Bhutto and Imran Khan, like the

          15       Ghandis in India.  He cannot help the fact that there is

          16       ruling class all over the Indian subcontinent and by

          17       that I am including Pakistan, India and so on.  Of

          18       course that class is educated for leadership.  Previous

          19       generations sent off to Oxford and Cambridge.  During

          20       the Cold War, sent off to Moscow and Leningrad, take

          21       your pick, your choice.  Nowadays, regrettably for us

          22       here in Britain we feel, any of us involved in higher

          23       education, is that far too often now it is to Harvard

          24       and Princetown and the universities of the

          25       United States.  Developed nations, like ours, always
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           1       want tomorrow's leaders to come to our universities so

           2       that in the end they are our friends when they come to

           3       government, but we had that ridiculous business, I am

           4       afraid, in the court where it was suggested to Mr Marri

           5       that he must be able to read Urdu if you are

           6       a politician.  It is the very politicians who do not

           7       read Urdu and it is all about class.  The upper classes

           8       are educated in elite schools.  You heard Mr Marri

           9       talking about being sent to be educated by Jesuits,

          10       Christian brothers, religious orders from western

          11       nations and they are taught not in the language of the

          12       street, the language of the army.  Urdu was that

          13       language of folks to bring people together and is an

          14       amalgam language, but they are taught in the language of

          15       power, the language now of the world: English.

          16           So what you were seeing acted out in this court was

          17       a failure of comprehension of another world, another way

          18       of being, the thing that will undoubtedly change.

          19           It is not surprising that there is a clear

          20       leadership class in a place like Balochistan where very

          21       few people get more than a modicum of education, where

          22       certainly families have for many generations been in

          23       leaderships roles because of the structures in that

          24       society.  It continues until society is democratised

          25       because as you democratise, you democratise
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           1       opportunities and you open up pathways to leadership for

           2       ordinary people.  It happened in this country.  We had

           3       it yesterday in the United States.  It is a process of

           4       time and democracy, but the positive side of those class

           5       structures is that people like Benazir Bhutto, people

           6       like Imran Khan, people like Mr Marri, could easily get

           7       their education and just stay in the West or stay in

           8       Moscow or in the whole of Eastern Europe.  No, they do

           9       not because something is bred into the soul about duty

          10       and about a calling and about a destiny, responsibility

          11       to lead your people and they are prepared to take

          12       incredible risks and to face arrest and death in the

          13       belief that that is what their duty is.

          14           We might think it is rather paradoxical that people

          15       should talk about the plight of their people, the

          16       impoverishment of their people.  We are in a position of

          17       comparative privilege, but to most people in that part

          18       of the world it is not paradoxical.  They expect they

          19       leaders to live as they do, even in exile.

          20           My client made it clear to you that he has nothing

          21       but respect for Mr Marri and the Marri family and he's

          22       not even from their tribe.  He respects Mr Marri, he

          23       told you, because of his commitment to the Baloch

          24       people.  If there was even a sniff of the idea that

          25       Mr Marri is only in this to line his own pockets, my
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           1       client is not a fool.  My client, you have seen him, you

           2       have measured him.  He is a decent man.  Do you really

           3       think he would be countenancing that possibility?

           4           What it was, again, was a failure to understand.  In

           5       my opening I spoke to you about the guilt of the

           6       survivor, the guilt of the exile, the way that those who

           7       escape persecution themselves or manage to avoid the

           8       fate of the rest of their people feel tremendous guilt

           9       and they live often in a limbo existence.  You have seen

          10       my client in this court.  He does not even have the

          11       comfort of family to ease the wretchedness.  His mother

          12       is dead.  The girl he was going to marry is also now

          13       dead.  His father is in prison and the likelihood

          14       perhaps of ever seeing him again is remote.  His close

          15       friend, a cousin, who was with him at the time when they

          16       were arrested over that altercation, with the mad Mullah

          17       insisting that they had to be Muslims in a particular

          18       way, was arrested by the Iranian authorities and we have

          19       subsequently heard his body was found dumped in a ditch.

          20           My client has nothing.  He is waiting unsure what he

          21       is waiting for.  To go back, to where?  Iran?  Pakistan,

          22       whichever bit is claiming Balochistan?  In the meantime,

          23       he is living in that perpetual state of waiting and the

          24       one thing making sense of his existence being his

          25       campaign on human rights and his work on balochwarna.
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           1       The whole existence that he has is about letting the

           2       world know what is happening to his people, scanning

           3       other sites for information and transferring it to

           4       balochwarna.

           5           Now, the Crown has claimed that there is a sinister

           6       joint enterprise between the defendants and that they

           7       are somehow involved in terrorism.  I am making it very

           8       clear to you that the Crown have failed to understand

           9       the special bonds that are created between people who

          10       share exile and the help that is given one to the other,

          11       the sense of responsibility if you have and someone has

          12       not, the sheer loneliness and sense of isolation at the

          13       way in which people hold out a hand of support to others

          14       from the same parlous state.

          15           I raise the issues of class, of exile and duty

          16       because there were a number of times when the Crown made

          17       suggestions which were clearly coming out of a failure

          18       to understand the dynamic that exists between someone

          19       like Mr Marri and someone in a situation of my client,

          20       from a much humbler background and from a different

          21       generation too.  So, therefore, the ways in which that

          22       relationship is different.  The respectful distance that

          23       my client exhibited for someone from the leadership but

          24       also someone who is older.  Even in this court, quite

          25       spontaneously, when he was answering questions, it was
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           1       always Mr Marri, never Hyrbyair or the nickname that

           2       apparently Hyrbyair has for those who are intimate with

           3       him.  Never.  Never.  Never does he use the first name

           4       of Mr Marri.  Not the same way when Mr Marri was

           5       speaking about Faiz Baluch, speaking about Faiz.  It is

           6       that difference of generation.

           7           My client was in very straightened circumstances

           8       when he met Mr Marri and you have to just remember,

           9       imagine it for a moment, he arrives here having fled

          10       that arrest in Iran.  He had never travelled outside

          11       Balochistan.  He told you he did not have a passport.

          12       He had never been on an aeroplane.  He was only 21 when

          13       he got here, not knowing a soul, barely speaking a word

          14       of English.  It is to his credit of battling and going

          15       and yearning to learn that he was able in the end to

          16       speak English as well as most of us.  He was placed in

          17       Coventry where there was just one other Baloch, a much

          18       older man.  He gets by sweeping floors and washing

          19       dishes and all that stuff that is part of the black

          20       economy, but he goes to night classes, he goes to the

          21       Coventry college.  He is learning his English.  He is

          22       finding out how to use a computer.  He loses his first

          23       time round asylum application and so he loses his place

          24       in the hostel and he is homeless, but he swallows his

          25       pride and through the Baloch man who was there goes down
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           1       to London -- he is going there in any event to pursue

           2       his legal application -- and he asks for help and is

           3       eventually put in touch with Mr Marri.  Mr Marri in

           4       turn, when asked, feeling that duty towards another

           5       Baloch.

           6           The Crown tried to portray this as a utilitarian

           7       deal.  There is incredible cynicism about the human

           8       condition that somehow this was about a shared

           9       militarism, rather than an example of mutual support and

          10       kindness, the sort of thing that sustains refugees.  It

          11       was being suggested that this was all about, "I'll give

          12       you a room and I'll help you if you do things for me,

          13       run a website that will promote my outpourings on the

          14       armed struggle".  It was not like that.  As Faiz Baluch

          15       described, each found ways, yes, of helping the other,

          16       Mr Marri helping him with his education, but you heard

          17       that Mr Marri is actually paying for a whole -- I can't

          18       remember the number -- 20 or so children to get

          19       education back in Balochistan.  He has made a personal

          20       commitment to that.

          21           My client in turn says that he likes to cook and so

          22       when Mr Marri's brother died, for example, there he

          23       is -- you see it on the surveillance -- going round with

          24       food.  The mother of Mr Marri, the grandmother of the

          25       family, is having treatment for cancer.  He is bringing
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           1       gifts of food.  That might not be what happens in

           2       Surrey, Mr Hill, but it is what happens amongst

           3       immigrant communities.

           4           As Mr Marri said, he was on very good terms with my

           5       client but he emphasised it was about mutual respect.

           6       He also explained that in their culture Faiz Baluch was

           7       not family.  He would not come in and have tea and put

           8       his feet under the table in midst of the family in the

           9       way that, for example, a nephew would.  He would not be

          10       in being there sitting playing on the computer or

          11       downloading, searching for stuff because the

          12       relationship was not of that order.  As well as the

          13       family/non-family divide and as well as the age divide

          14       that I described, there is also the male/female divide

          15       where the men folk in this culture would meet to speak

          16       and socialise but wives and mothers would not be

          17       included.  In the grander houses of Pakistan, that is

          18       accommodated by different rooms, the divan being the

          19       room where men would gather and talk and you see that in

          20       the architecture of these houses, but the women would be

          21       elsewhere.  It is not possible in a suburban London

          22       house with an open-plan kitchen, and you have seen the

          23       photographs with a dining living room that all runs

          24       through.  So it is not out of rudeness but out of

          25       respectful sensitivity to the family that my client
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           1       would not enter that house.  You see it in the

           2       surveillance where he stays outside and he goes on the

           3       phone and then hands in some food after Balach had died.

           4       You see it again, that female/male divide, in the whole

           5       business of the mourning taking place at

           6       48 Mount Pleasant where of course the grandmother had

           7       just been having cancer treatment, in any event, and

           8       then suddenly one of her sons has been assassinated so

           9       in deference to all of that the men who want to come and

          10       pay tribute and so forth do it up there at

          11       48 Mount Pleasant.  I am sure it got them all very

          12       excited at MI5.

          13           Members of the jury, it is about not understanding

          14       cultural difference and that is why it is so important

          15       that people bring together experience and understanding

          16       when they come to a trial like this.

          17           So what I say finally here on this little bit to you

          18       is that the idea of this young, homeless Baloch,

          19       a lodger there at Mount Pleasant, who is from Iran,

          20       sitting doing suspect searches on Mr Marri's computer,

          21       whilst the grandmother of this esteemed family is

          22       recuperating from cancer treatment, is a failure of

          23       understanding.

          24           So too, of course, is this idea of Faiz Baluch

          25       rifling around in Mr Marri's personal papers in
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           1       48 Mount Pleasant.  Having just been given the

           2       generosity of a room there, the idea that he would be

           3       going through suitcases, either on the tops of wardrobes

           4       or in the depths of the garage, or somehow penetrating

           5       the room that has the lock on the door to go through

           6       Mr Marri's things.  It is a complete failure to

           7       understand boundaries and the kind of boundaries that

           8       operate particularly in this culture, boundaries as to

           9       privacy, boundaries about family, boundaries about

          10       class.

          11           By the time we came to the speech that was made to

          12       you yesterday the position had shifted from how it was

          13       at the beginning or how it was in cross-examination of

          14       my client, where it was suggested that he must have had

          15       access to these things.  Here it was being suggested

          16       that perhaps he had not done that but that Mr Marri

          17       would surely have told him of the content of these

          18       things, told him of the list or told him, shared the

          19       information about what is in the CDs.  Yet there is not

          20       a bit of evidence of that taking place, of that sharing

          21       or that sitting down and, "Let me tell you about a list

          22       that I have in the bowels of the garage".

          23           The Crown have to maintain that Mr Marri and

          24       Faiz Baluch acted as one, that this is a joint

          25       enterprise, otherwise they have no case.  I want to make
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           1       it clear to you that there was no joint enterprise for

           2       any criminal purpose.  There was no joint enterprise for

           3       terrorism.  So why are we here?

           4           It is always asserted that we here in Britain do not

           5       have political prosecutions and, by and large, that is

           6       true, but not always.  In this case we are here because

           7       of what some people would call real politique.  Politics

           8       is at the heart of this case.  In 1999 General Musharraf

           9       effected a military coup in Pakistan.  He was

          10       a jumped-up opportunist who immediately stifled any of

          11       the institutions that represented the people and he

          12       began a campaign of killing, incarceration, torture and

          13       it is all laboriously documented in the reports of

          14       political and human rights groups and you have heard all

          15       about it.  We must not become desensitised because there

          16       is so much of it.  Each of those pieces of information

          17       is about huge human cost.

          18           As Imran Khan said, this was a military man who

          19       could only rule as if he was at war.  His solution to

          20       every problem was military and he allowed the

          21       intelligence services, the ISI and those other

          22       intelligence agencies, to run amok with their power, to

          23       be a state within a state, but he was not just power

          24       hungry; he was also corrupt.  He immediately wanted to

          25       exploit the oil of Balochistan and remember the figures
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           1       that were accepted by Professor Talbot that there are

           2       300 million gallons of oil coming out of Balochistan

           3       each year.  30 per cent of the world's oil supplies

           4       travel through the Strait of Harmouz, which is there on

           5       that waterfront of Balochistan.  There are

           6       25 trillion cubic feet of gas reserves in Pakistan and

           7       19 of them, the vast majority of that gas, comes from

           8       Balochistan and they hardly get a sniff of it.

           9           So what does Musharraf do?  He does a deal with the

          10       Chinese, not with the West but with the Chinese.  You

          11       can imagine how that made the White House or

          12       Downing Street feel or indeed the rest of Europe.  The

          13       idea was to further exploit the oil, expand the oil

          14       pipeline and create a huge new seaport in Gwadar for the

          15       syphoning out of the oil.  You will remember the deal

          16       being struck.  It was referred to by our victim of

          17       torture who we called from Paris, about how he was asked

          18       to do that piece of economic work, that auditing, that

          19       projecting of figures and that half of it virtually was

          20       to go to the Chinese and the other half to Musharraf and

          21       his henchmen.

          22           He shafted all the people in that area of Gwadar.

          23       They were thrown off their land and the courts, of

          24       course, were worse than useless and people were turning

          25       up and saying, "That is my land" and they said, "Where
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           1       are your documents?"  Anyone who complained disappeared.

           2       Any protests led to shootings and arrest.  Any leader

           3       who resisted was lucky if they were only thrown into

           4       prison because sometimes they were killed.  Of course

           5       the corruption was rife.  The generals got rich off the

           6       back of those deals.  There was a land grab that you

           7       heard about in the whole area of Gwadar and Musharraf

           8       and his generals took the land for themselves.  This was

           9       not just for the Federal Government; this was for them

          10       personally.  They all wanted a slice of the action.

          11           The West was horrified that this tinpot dictator was

          12       so totally out of control, but that was all before 9/11.

          13       After 9/11 all changed.  To quote Yates, "All changed

          14       utterly".  After that decision, after that 9/11, there

          15       was a decision to invade Afghanistan where Bin Laden

          16       operated with impunity.  The Taliban refused to hand him

          17       over because of course they are hand in glove with him

          18       and the rest is history.  There was a military invasion

          19       and we needed to do deals with Musharraf because we had

          20       to land allied planes, we had to refuel in Pakistani

          21       territory and that is how this started because, of

          22       course, Musharraf got paid big time.  Huge deals on the

          23       purchase of American military hardware and indeed the

          24       gifting of vast quantities of very sophisticated

          25       military hardware, multi-millions pounds worth of
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           1       incredibly sophisticated armaments.  Shamefully we too

           2       in Britain sold him millions of pounds worth of British

           3       armaments, 63 million in the year 2006 accepted by

           4       Professor Talbot.

           5           What of course was also overlooked in all of this,

           6       needing to have Musharraf on side, was that in

           7       Musharraf's own network there were Taliban elements

           8       operating, within the Pakistani Army, within the ISI and

           9       within the machinery with which he controlled the state,

          10       groups whose fundamentalist religious philosophy we of

          11       course in the West had fuelled at the time of the

          12       Afghan War, where we had armed the Mujahedeen, where we

          13       had encouraged Islamist routes and we had done it even

          14       in Egypt and Algeria where we had poured money into

          15       funding Islamic groups in the fear that thinking it was

          16       better than letting people become Socialist or Communist

          17       and of course we ended up feeding a monster which has

          18       turned round and is now devouring us up.

          19           So we held our noses about Musharraf and his human

          20       rights abuses.  We knew about what he was doing but he

          21       may be a tyrant, but for the time being we thought he

          22       was our tyrant.

          23           Only last week, members of the jury, our foreign

          24       secretary, David Milliband, in Mumbai where terrible

          25       terrorist outrages recently happened, was making
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           1       a speech, reported in all the press.  He said that he

           2       was denouncing the use of the idea of the war on terror.

           3       He pointed out what an unhelpful concept it was.  Do you

           4       know why he said it?  He said because it suggested that

           5       you could have a homogeneous war on terror and he

           6       pointed out that you simply cannot lump all political

           7       groups and resistance movements together as if they are

           8       Al Qaeda and of course he is right.  He was right but it

           9       comes too late for this case which was mounted before

          10       that change of heart.

          11           For seven years, and certainly for the period you

          12       are considering in this indictment, our government was

          13       in bed with Musharraf and we let him dictate terms and

          14       a shameful episode it is too.  His support was bought

          15       and we are paying the price.  You have to ask yourselves

          16       whether these defendants should be allowed to pay the

          17       price?  Yes, we discovered that there were terrorist

          18       training camps on the soil of Pakistan to which young

          19       British Muslims were going.  We all know this.  As you

          20       have heard, we needed help to deal with terrorism.  Of

          21       course we do, but what we did was we listened to

          22       Musharraf when he said, "If you want help with your

          23       terrorists, you have to help me with mine" and of course

          24       his idea of terrorists is anybody who opposed him or who

          25       resisted his disgraceful behaviour.
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           1           My Lord, that may be a good moment for us to pause.

           2   MR JUSTICE HENRIQUES:  Yes.  Thank you.  11.45, members of

           3       the jury.  Thank you.

           4   (11.25 am)

           5                          (Break taken)

           6   (11.45 am)

           7   MS KENNEDY:  Members of the jury, why were these men

           8       arrested when they were?  Mr Marri told you in evidence

           9       that he was given a tip-off that a deal had been done

          10       over Rauf, a British-born terrorist wanted by the

          11       British security in relation to the airline bombings

          12       case, and that the Pakistanis wanted some Balochis in

          13       extradition in response.  Now, we do not have any

          14       evidence as to whether that is right or not, but what we

          15       do know is that surveillance of these defendants did not

          16       start until 23rd November 2007.  That was, and it can be

          17       no accident, two days after Balach Marri had been

          18       assassinated, assassinated back in the mountains of

          19       Balochistan.  You may think that the tab had been put on

          20       Mr Marri in response to that.  Did the Pakistani

          21       intelligence services turn their attention to

          22       Hyrbyair Marri after they got his brother and that

          23       basically they were moving on to now Hyrbyair Marri?  If

          24       you are not going to get them one way, you have to get

          25       them another, these Marris.  Were our intelligence
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           1       agencies responding to a nudge from Pakistan?  We will

           2       never know, but the surveillance of Mr Marri was

           3       probably what led in turn to Faiz Baluch and, of course,

           4       at this time, Balach having been killed, there was all

           5       the business of the organising of the memorial at ULU,

           6       getting the photographs and so on and it is there in the

           7       surveillance log.  I suppose, as I suggested to you,

           8       that the police and Security Services got very excited

           9       about the number of men who were turning up at

          10       48 Mount Pleasant, but instead of course of them signing

          11       up for the liberation movement back in Balochistan, most

          12       of these old guys were basically just turning up to

          13       offer their respects and to be at this wake.

          14           You have to remember that piece of evidence about

          15       how Benazir Bhutto herself had gone to the sort of great

          16       patriarch, Nawab Marri, to offer her condolences on the

          17       death of Balach.  She at that time was running for

          18       office.  She was wanting the support of the West to show

          19       that she was a democrat.  Do you think she would have

          20       been doing that if she thought that these people were

          21       terrorists?

          22           Members of the jury, who is a terrorist and who is

          23       a freedom fighter?  When is the resistance legitimate?

          24       It is important for us to consider.  Our law has sought

          25       to define terrorism.  We did that in an Act of
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           1       Parliament in 2000, after 9/11.  We defined it as the

           2       unlawful use of violence to further religious, political

           3       or ideological ends.  Our eye of course was on the kind

           4       of terrorism that had been experienced by the

           5       United States that we were fearful we were going to

           6       experience and indeed did, urban terrorism of civilians.

           7       What we were not seriously contemplating was the need to

           8       defend yourselves if you were living in a nation which

           9       did not enjoy democracy, the necessity that there could

          10       be for self-defence.

          11           The first thing I want to say is that there is state

          12       terrorism too.  States can also be terrorists in their

          13       behaviour and my client's case, supported now by a large

          14       body of evidence, is that the people of Balochistan were

          15       the victims of state terrorism.  We repeatedly tried to

          16       show to you how the avenues, the peaceful avenues of

          17       engagement were closed off, closing down of Parliament,

          18       assemblies, putting in of place men and so on, that

          19       these people had no option but to recourse to

          20       self-defence.  It was a necessity.

          21           The Crown say, "But look at Imran Khan.  He has done

          22       it the democratic way".  Imran Khan has decided that the

          23       democratic way wasn't worth a candle, that it was all

          24       phoney, that it was a sham and ended up resigning and

          25       has no faith in how the judiciary can operate, despite
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           1       the fact that there was that instance of the

           2       Chief Justice being forced out of the Supreme Court

           3       because he was trying to do something about the

           4       disappearances.  He had no confidence in it as an

           5       institution because he knows how there has been

           6       co-option of the legal system, that to demonstrate or to

           7       petition means nothing because half the time the people

           8       are fired upon or rounded up and thrown into cells and

           9       tortured.  You heard about women hunger striking outside

          10       of the Press Club in Karachi because their sons had been

          11       taken away from them and not even being allowed to

          12       photocopy.  Munir Mengal said there was a ban on anybody

          13       allowing them to photocopy their little press releases.

          14           Members of the jury, our own history of struggle

          15       towards democracy was chartered with armed resistance.

          16       It is just that it happens to be further back in our

          17       history.  We too had our liberation movements.  There

          18       are in fact very few velvet revolutions and that is why

          19       that whole business at the end of the Soviet Union

          20       without there being the great turbulent violence that

          21       one might have feared was so exciting, just because the

          22       world came together to make it happen.  Of course what

          23       Faiz Baluch wants is for the world to come together to

          24       bring about that kind of change in Balochistan, but

          25       there are very few velvet revolutions.
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           1           I had a moment of reverie yesterday when I was

           2       listening to the Crown's speech and I was imagining

           3       Nelson Mandela not being imprisoned in Robin Island

           4       during the 70s and 80s but being here in exile instead.

           5       Just imagine it.  He is issuing statements to his

           6       people, cruelly treated under apartheid, issuing

           7       statements saying, "You shall be involved in the ANC.

           8       You shall be involved in our liberation movement and

           9       their armed struggle".  Well, according to Mr Hill and

          10       his interpretation of the law, Nelson Mandela would have

          11       been a terrorist and he would have been sitting in this

          12       court.

          13           Members of the jury, people have to be able to

          14       resist being oppressed.  That does not just mean hitting

          15       back at the moment of being attacked as if we are

          16       talking about a pub fight.  It means sometimes

          17       preventing your attacker doing his worst.  If you know

          18       from experience that the Pakistani jeep that is coming

          19       down the hill contains a group of soldiers who are set

          20       on killing your family with impunity, then preventing

          21       them is not a crime.  It is lawful defence if you see it

          22       as a necessity to prevent that kind of destruction.

          23           Guerrilla tactics are often all that is left to

          24       those who are totally outflanked in tyrannical rule.

          25           Members of the jury, you heard about the blowing up
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           1       of pipelines.  Cutting off of enemy supply lines is not

           2       a crime if you are being crushed and starved.  Every

           3       resistance movement from the French Resistance movement

           4       and onwards has always seen how important that can be.

           5       Abducting the agents of the state, the ISI, who have

           6       been torturing your people, if you know that those

           7       particular guys are the people who have taken people

           8       into dungeons and tortured them and if you abducted them

           9       to prevent them and stop that crime, you would not be

          10       committing a crime.  Of course it would depend on the

          11       particular cases, but this idea that it is only in the

          12       battlefield that you are allowed to defend yourself is

          13       a folly.  There are acts of necessity to which people

          14       are driven when they are being persecuted and I suggest

          15       to you that no international court of law would deem

          16       such defence of people in extremis to be unlawful.

          17           What about terrorism?  Even when you have

          18       a righteous cause members of the jury -- that I think

          19       every one of us in this court agrees about -- there are

          20       some things that are terrorism.  Suicide bombing, going

          21       into a wedding party and killing off people celebrating

          22       one of the parts of life's cycle, the killing of

          23       civilians on buses and trains or in cafes or in places

          24       where they congregate, killing children on school buses,

          25       of course there are acts of terrorism committed by
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           1       people whom we might feel have been terribly oppressed,

           2       but what is interesting is we do not have any evidence

           3       of people going into Islamabad, putting bombs on

           4       children's buses.  That is not what we are talking about

           5       here.  We are talking about (inaudible) mountain, often

           6       peasant people involved in guerrilla warfare.

           7           In cross-examination it was suggested to my client

           8       that he went too far, but what did he actually do?  He

           9       administered a website, posted thousands, thousands --

          10       look at the admissions -- of articles, news items,

          11       reports, statements by politicians of all kinds from the

          12       different parties.  This is what Mr Hill said to my

          13       client in cross-examination, and it is important to hear

          14       what my client said in reply:

          15           "I'm not, Mr Baluch, going to argue with you about

          16       the things that you saw during your time in Balochistan

          17       or your time in Iran.  I'm going to suggest they all

          18       took place many years ago, six years ago, longer now.

          19           "Answer:  They took place many years ago, but these

          20       actions of the Pakistani state and the Iranian state

          21       still continue and such horrific human rights violations

          22       are still going on in both sides of Balochistan.

          23           "Question: I'm going to suggest that those subject

          24       to any such violations find remedies that are not

          25       violent ones."
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           1           Tell that to the people who made statements about

           2       torture that they experienced.  Tell that to the mothers

           3       who demonstrated in Karachi.  Tell that to the people

           4       who have ended up dead.

           5           He gives an example:

           6           "What about the Sindhi population who do not resort

           7       to military insurgency of the type in Balochistan?

           8           "Answer: We never heard of any army oppression to

           9       the scale that is going on in Balochistan taking place

          10       in Sindh.  The Sindh people say they are oppressed but

          11       we have never heard of any Sindhis being killed by the

          12       Pakistani Army.

          13           "Question:  Even in Balochistan, by way of reaction

          14       to the nuclear test..."

          15           That is one of the most scandalous things, to test

          16       a bomb secretly, so where do they do it?  In the area

          17       where they know they can get away with it:

          18           "... by way of reaction to the nuclear test before

          19       the Musharraf regime, according to you, 1998?

          20           "Answer:  Yes.

          21           "Question:  The reaction was debate, an annual

          22       protest on a black day but not violence.  What you are

          23       all about, Mr Baluch, and I suggest you are in this

          24       together with Mr Marri, is about casting off any

          25       peaceful remedy and conducting armed guerrilla warfare
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           1       which is not in any sense justified by self-defence.

           2       You have simply selected the military option, have you

           3       not?

           4           "Answer:  No, we have not selected the military

           5       option.  As I mentioned earlier, the Baloch people, the

           6       representatives of political parties have tried

           7       different options.  As I said yesterday, Mr Marri and

           8       his brothers themself took part in elections to try to

           9       adjust with the system, but unfortunately there is no

          10       space for the Baloch people in Pakistani system, in

          11       Pakistani constitution and in Pakistani judiciary.

          12           "Question:  The evidence we have heard from

          13       Professor Talbot is that even amongst the Baloch there

          14       are very few who engaged in armed resistance against the

          15       Musharraf regime?

          16           "Answer:  They might have been very few to begin

          17       with, but since the army oppression intensified in

          18       Balochistan, the killing of innocent people continued,

          19       so the number of those who were defending their people

          20       increased and now in Balochistan almost everyone

          21       supports the Baloch struggle.

          22           "Question:  What you and Mr Marri set about or were

          23       in the course of doing before your arrest was to

          24       persuade the Baloch generally to join your

          25       determination, that of Mr Marri and his family, to
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           1       protect Baloch economic interests?"

           2           Is as though protecting the resources that would

           3       feed your people, educate your people, would make it

           4       possible for your people to live a life is somehow

           5       something ignoble.

           6           My client answered:

           7           "It wasn't my or Mr Marri's campaign or efforts to

           8       ask the Baloch nation to join the struggle.  It was the

           9       Pakistan's army, human rights violations, atrocities,

          10       gross violations, innocent -- killing of innocent people

          11       who forced the Baloch people to pick up arms and defend

          12       their land and their people.

          13           "Question:  Where you have gone too far, I suggest,

          14       and where criminal offences, namely the ones listed on

          15       the indictment, have been committed is by possessing the

          16       items named on the indictment and by inciting others to

          17       join your cause and, in so doing, to commit nothing

          18       short of murder?

          19           "Answer:  As I said, I did not possess anything

          20       which was for a purpose of giving to someone for

          21       inciting someone to commit murder.  I did not do any

          22       searches with the intention of criminalising anyone or

          23       asking anyone to do any offences or anything in my mind

          24       to do any terror or criminal activity.

          25           "Question:  The final tragedy of your position,
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           1       I suggest, is that the ultimate effect of activities

           2       such as yours has been the endangerment and death not

           3       only of members of the Pakistani military [poor things]

           4       but also the death of your own people?"

           5           If ever there was blaming the victim, "You are

           6       responsible for your own folk getting tortured.  You are

           7       responsible because you are not being nice to

           8       Mr Musharraf".

           9           What Faiz Baluch said in response was:

          10           "I did not do anything or say anything like that

          11       which will incite anyone or which will make someone

          12       think that they should go and terrorise people or kill

          13       innocent people."

          14           Imran Khan gave evidence; a great moment.  We all

          15       wanted him in the flesh but it just did not turn out

          16       that way, I am sorry, but he could not have put it more

          17       clearly.  Unlike Professor Talbot, he is not involved in

          18       it as an academic exercise.  We did not even hear from

          19       Professor Talbot whether he has even been to

          20       Balochistan, but Imran Khan has seen these things with

          21       his own eyes, he has visited Balochistan many times and

          22       he described that sense of military occupation, the

          23       roadblocks, the military cantonments everywhere --

          24       I think he described the one in Quetta being the biggest

          25       he had ever seen -- that permanent sense of occupation.
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           1       He of course knows the ways of Musharraf.  He told you

           2       about what happened to the judges.  He told you about

           3       himself being arrested and jailed and accused of

           4       terrorism because that is the device.  You accuse the

           5       people, who criticise you, who oppose you, of terrorism.

           6           The Baloch are not his people.  He said:

           7           "I've tried to be the objective about this as

           8       a democratic politician, a politician arguing for

           9       democracy, but the Baloch are the poorest people in

          10       Pakistan.  They have been deliberately underdeveloped,

          11       uneducated, poor healthcare, poor social care and

          12       housing.  Their resources have been plundered, subjected

          13       to judicial execution, disappearance, torture."

          14           He told you the whole story and said:

          15           "The politicians are place men, the ones that are in

          16       there under Musharraf, because they got rid of anybody.

          17       The Marris had to flee.  Others had to flee, Mengals and

          18       so on, anybody that he expected opposition from, and

          19       then you buy up certain people and put them in as place

          20       men into committees and so forth."

          21           He said:

          22           "The local judiciary have been sublimed, bent to the

          23       will of government."

          24           He said when the poor would protest, they would be

          25       battered and beaten and thrown into jail.  So he told
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           1       you.

           2           I asked him clearly:

           3           "Did you consider there to be any avenue left?

           4           "Answer: No."

           5           I want to remind you of the timeline on this

           6       escalation of terror which my client Faiz Baluch said.

           7       He said:

           8           "Of course it didn't start off that people wanted to

           9       take up arms.  People don't want to take up arms but it

          10       was a slow business of being so trammelled under the

          11       heel that people slowly became aware that there was no

          12       other way."

          13           When Musharraf came in, one of the first things that

          14       happened -- he comes in at the end of 1999.  By the

          15       beginning of 2000, you will remember Mr Marri saying he

          16       was here for millennium celebrations.  At the beginning

          17       of 2000, there is the assassination of a judge called

          18       Marri in Balochistan and of course you have heard the

          19       suspicions of the men in this court that that was

          20       actually done by the Security Services.  It gives you

          21       a perfect way.  If you kill somebody and then the

          22       accusation, the suspicion must follow on those who are

          23       critical of that person, as indeed I am sure people

          24       were, that he had taken the Musharraf shilling and was

          25       adjudicating against ordinary Baloch people.  So by
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           1       doing that of course, then you heard Nawab Marri was

           2       arrested, thrown in jail again.  I do not know how many

           3       times we have heard he was thrown in jail, but the old

           4       man is put in jail again.  The sons, indictments are

           5       placed against them.  The Marri camps where Marri tribal

           6       poor folk live are invaded by the military and people

           7       are arrested and disappeared so it did not start

           8       in 2005, members of the jury; it started as soon as

           9       Musharraf got in.

          10           You heard about those disappearances and the

          11       terrible things that were happening, but the

          12       escalation -- you heard about the closing down of the

          13       assembly and people not being able to participate --

          14       became absolutely, absolutely, horrendous by 2005.

          15           Mr Baloch explained to you that it was that that

          16       made himself and other young people decide that they

          17       would make this new website, balochwarna, because of the

          18       high level of human rights abuses.

          19           In January 2005 you heard there was the rape of this

          20       young woman which Musharraf publicly denounced and said

          21       it was a false allegation and that the colonel who had

          22       done it was not responsible for it and so on.  She

          23       worked at the Sui gas plant.  That is not the important

          24       thing.  The important thing, as you heard, was that she

          25       did work with ordinary people, the poor folk, and they
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           1       did not like that.  Of course one of the ways that you

           2       persecute people is by raping the women folk.

           3           There were protests and demonstrations and

           4       protesters of course were beaten and arrested and the

           5       usual cycle.  People who were outraged about all this

           6       and outraged by the fact that there was to be no trial,

           7       no calling of anyone to justice for it.  There was an

           8       attack on the Sui installation.  This was taking place

           9       in those first months over 2005 and the response was not

          10       to go after people that you might have felt committed

          11       crimes, as happens in any decent society.  No,

          12       collective punishment, the bombing of Dera Bugti.  You

          13       have the photographs, children lying in the mud, fighter

          14       jets.  There is no discriminating between who has arms

          15       and who does not have arms.  Women, children, elderly,

          16       everybody, absolute strafing and bombing and blasting of

          17       Dera Bugti.  85 per cent of the population dispossessed

          18       in the reports, hundreds killed, many more injured,

          19       17th March 2005.

          20           Later that year, absolutely impervious to the

          21       feelings of the people, Musharraf is still upping the

          22       presence of military and the opening of new garrisons

          23       and he goes to inaugurate a new garrison on

          24       14th December in Kohlu and some rockets are fired into

          25       the area, basically putting up two fingers to his
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           1       presence.  What does he say?  "I'm going to hit you so

           2       hard you won't know what hit you."

           3           On 17th December, carpet bombing of Kohlu.  Again,

           4       you have the pictures.  Look at the poor housing and the

           5       nature of these kinds of villages, bombed to

           6       smithereens, killing, injuries.

           7           So of course it was during that year that

           8       balochwarna was set up.  It was set up in fact really at

           9       the same time that that carpet bombing of Kohlu was

          10       taking place, December 2005.  It was because my client

          11       thought, "What can I do here, doing nothing, sitting

          12       here and the world not even hearing about it?  No

          13       headlines in papers".  In the first few months of 2006

          14       from an internet cafe in Acton he is putting some early

          15       postings.  Then he buys himself a computer in March 2006

          16       and then is really putting all his energy into that

          17       balochwarna site.

          18           Members of the jury, in August 2006 Nawab Bugti was

          19       assassinated, another of these leaders, but very

          20       important because you heard from Imran Khan.  He had

          21       been involved in trying to negotiate with Musharraf.  He

          22       was not saying, "I'm not going to go anywhere".  He was

          23       trying to negotiate after these terrible atrocities

          24       taking place.  What happens?  He, this leader who had

          25       been so affronted by the rape of this young woman doctor
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           1       the year before, whose own Dera Bugti tells it all, one

           2       of the villages in his own area totally destroyed, he

           3       tries to negotiate.  What happens to him and 40 of the

           4       other people around him?  Again, killed.

           5           So Imran Khan said:

           6           "Many of us across all the parties were outraged

           7       because this was a man trying to be involved in some

           8       kind of engagement, negotiation, and the thing that we

           9       are hearing is how you do things, how that is what you

          10       should be doing, not turning to arms and that is what he

          11       tries to do and he is blown apart."

          12           They call for an inquiry into all of this, if

          13       anything sending out the message that there is no

          14       negotiating, there is no negotiating with a tyrant like

          15       this because they only know the clenched fist that Obama

          16       spoke about yesterday, people who he referred to who

          17       allow for no opposition, no dissent, the corrupt leaders

          18       in parts of the world and if anybody would have been in

          19       our minds it would have been Musharraf.

          20           Members of the jury, Bugti was killed by Musharraf's

          21       people, armed resistance was inevitable as

          22       a consequence.  As I said, even if someone has a just

          23       cause, there are certain actions that are unacceptable,

          24       but you have no evidence in this case of people going

          25       into Islamabad and blowing up women and children.  It
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           1       was all about mountain guerrilla activity directed at

           2       the army.  The one exception that you heard referred to,

           3       and the human rights group addressed it, was the

           4       business of the killing of some Chinese technicians or

           5       the use by some of these groups of home-made landmines.

           6       Did you ever hear either of these defendants asked what

           7       their view would be of such a thing?  Not a whisper.

           8       Because, of course, what the Crown knew was that their

           9       answer would be that of course it is unacceptable.

          10           I am afraid there will always be, even in legitimate

          11       self-defence and in ways in which people are acting,

          12       those people who will break the rules.

          13           Members of the jury, I want to turn to what is

          14       absent.  Sometimes in a case what is absent can be as

          15       revealing as what is present.  If balochwarna is a site

          16       given over to inciting terror, ask yourselves why you

          17       have not had produced to you in this court material

          18       glorifying the BLA, material calling people to arms?

          19       Why, apart from the eight statements offered in the thin

          20       Urdu section, do we not have that plethora of evidence

          21       that you would expect?  Because my client made it clear

          22       in his evidence that he has never taken a position of

          23       supporting the BLA and has in fact posted articles

          24       critical of the BLA.  The Crown say, "Where are they?"

          25       I am sorry, Mr Hill, but you, the Crown, have to prove
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           1       the case and prove that that is not true.

           2           My client's position has always been that there was

           3       no other option for people other than to defend

           4       themselves, but he would agree that it would have to be

           5       proportionate.  It would have to be what is necessary.

           6       In evidence, this is what he said:

           7           "I don't represent the BLA and I don't agree with

           8       every word that the BLA says, but I do agree when people

           9       say, 'We are defending our people and our land' and

          10       I think they should be given the right to defend

          11       themselves."

          12           The Crown cannot point anywhere to his advocating

          13       violence for any other purpose other than self-defence.

          14           From the very moment of his arrest, it is very

          15       interesting for my client in this case, as soon as he

          16       was arrested and questioned and asked about Balochistan

          17       and so on, he spoke about self-defence and about the

          18       right of people to defend themselves and their people

          19       and their families.

          20           Are we really saying, in the cossetted,

          21       self-indulgent position of life at the English Bar, life

          22       in the sleek comfort of the inns of court, do we really

          23       have the audacity to say to the poor and tortured of the

          24       world, "You have no right to take up arms to defend your

          25       lives and your families when you are being bled dry"?

                                            53

           1       What do you think happens to these people when their

           2       breadwinner is thrown into jail for months on end?  Are

           3       we really saying to the Baloch people, "You have to find

           4       other ways"?  Every time they try to, they are beaten

           5       and tortured.  Are we really saying that?

           6           Now I just want to remind you that Imran Khan made

           7       it clear that if he was a Baloch, he feels that he may

           8       well be someone who would turn to arms.

           9           I want to just mention two things that seem to have

          10       been lost in all of this.  The fact that balochwarna is

          11       blocked in Balochistan.  Of course some people can find

          12       their way round blocking if they are really smart enough

          13       in the use of technology.  There will be techies who can

          14       breach the block on balochwarna and we know that indeed

          15       Faiz Baluch, in setting up this thing with two other

          16       people, that there was a chap back in Quetta and

          17       a fellow who worked from South Africa who was very good

          18       at techno things.  Of course the guy back in Quetta must

          19       know how to access balochwarna, but we are talking about

          20       here reaching ordinary people to incite them to take

          21       part in armed struggle, unlawful terrorism, so we have

          22       to get real here.  The majority of people in Balochistan

          23       do not even have phones, do not even have gas, do not

          24       even have electricity.  As a means of inciting, it is

          25       not going to be very effective.
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           1           "Who are we supposed to be inciting", asks

           2       Faiz Baluch?  Of course the site is an English language

           3       site.  Yes, there is this small section in Urdu, but it

           4       is an English language site and it is obvious that its

           5       purpose is to reach the Diaspora and any people in the

           6       West who might be interested.

           7           Long before he was ever arrested Faiz Baluch set out

           8       his purpose and it is in a document that I would like

           9       you to take a look at.  It is in the blue file and it is

          10       at page 141.  This was put to Mr Fellows who was the

          11       computer expert and it was put by Mr Zahir, my

          12       colleague.  You will remember that what was being put

          13       was that an article had clearly originally appeared in

          14       the Malaysia Sun put it was picking up an article that

          15       had appeared in London and this was this thing about

          16       Rashid Rauf, that there was some sort of deal between

          17       Pakistan and Britain, that they would arrest Rauf in

          18       Pakistan if Britain would at the very least extradite

          19       something like eight people in Baloch leaders who were

          20       in the United Kingdom.  I do not want us to bother with

          21       the original article.  I am not really interested in the

          22       business of Rauf or anything like that, but I want us to

          23       move on to the comments on this story by Imran Baluch.

          24       You know that Imran Baluch was the name that my client

          25       used when he was on the internet because he was fearful
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           1       of the ISI, and with good cause.  Remember the torture

           2       victim from Paris telling you how his brother-in-law had

           3       campaigned for him and ended up dead.  So he is fearful

           4       for the consequences for his family and for his

           5       relatives back in Quetta, but look at this article

           6       because it sets out very clearly his position.

           7           He starts off by saying:

           8           "Pakistan demands the extradition of eight Baloch

           9       leaders from the UK in exchange for Rashid Rauf

          10       ...(reading to the words)... that the Pakistanis want to

          11       hand over Rashid Rauf."

          12           Cast our eyes down:

          13           "They want the extradition of the Baloch human

          14       rights activist Mr Mehran Baluch, a British citizen.

          15       Mr Baluch has completed his education in the

          16       United Kingdom."

          17           Of course you know that it was him that befriended

          18       Faiz Baluch and together they were involved in human

          19       rights activity.

          20           "He lived in the UK for more than 20 years and he

          21       has been raising the Baloch issue ...(reading to the

          22       words)... and they are living a life below human

          23       standards."

          24           This is what he is putting on to balochwarna, his

          25       own article, but it tells you exactly what his defence
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           1       is in this case:

           2           "Tens of thousands of women, children, elderly have

           3       died due to disease and malnutrition.  A generation has

           4       been deprived of its basic rights of education and

           5       health and the choice where to live ...(reading to the

           6       words)... still no family members told about their

           7       whereabouts."

           8           There we have reference to Mr Munir Mengal, who you

           9       heard from in this court:

          10           "Mr Munir Mengal was arrested in April 2005.  He was

          11       the Managing Director of Baloch Voice radio ...(reading

          12       to the words)... I believe it is the responsibility of

          13       the Baloch Diaspora [and this is what he has been doing

          14       and this is what he has asserted to you is his driving

          15       force] to raise the Baloch problem on the international

          16       level ...(reading to the words)... for the protection of

          17       human rights not apply to the Baloch people."

          18           Members of the jury, he is there setting out what he

          19       has basically claimed throughout the case, that he feels

          20       the Diaspora have a responsibility to make that plea to

          21       the international community, for the international

          22       community to prevent this going on so that there is no

          23       need to turn to arms.

          24           Members of the jury, there is an advert currently in

          25       the cinemas and it shows two teams of people playing
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           1       handball.  I do not know if you have been to any movies

           2       in the last few weeks, but it is the one that is on in

           3       all the Odeons.  It shows two teams, one team in white

           4       T-shirts and the other team in black T-shirts, and the

           5       voice-over on the advert says, "And how many passes does

           6       the white team make?" and so you spend your time as part

           7       of the audience trying to count the passing of the ball

           8       between the people who are wearing the white shirts.

           9       You count them.  I managed to Count 11.  Then the

          10       voice-over asks, "And did you see the moon-walking

          11       bear?"  Then the piece of film is re-run and sure enough

          12       there in the background, moving through the game, there

          13       is presumably a man dressed up in a bear outfit, a black

          14       bear in moonboots hovering through the action, but

          15       because you have been concentrating on the white team

          16       and trying to count the passes you have zoned out of

          17       anything black and so you miss it.  Then the advert

          18       says, "See what you missed when you were looking at the

          19       wrong thing".

          20           Members of the jury, that is what has happened here.

          21       The Crown have looked at the wrong thing.  They went

          22       looking for bad stuff, possible terrorist stuff and the

          23       best they can do is find those eight posted statements

          24       in the very thin Urdu section which are attributed to

          25       Mr Marri, not attributed to my client, which are photos.
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           1       You will remember how it had to be explained that this

           2       is a computer that could not possibly print out Urdu so

           3       the only way of doing it is to photocopy the Urdu from

           4       the newspaper listing on a newspaper site because, as

           5       you know, newspapers put their stuff up on to the web

           6       nowadays.  So it had to be photographed and then the

           7       photographs put into the Urdu section and that was the

           8       only means in which you could put things from newspapers

           9       from back in Balochistan or in Pakistan on to the site.

          10           This is supported by Mr Baluch saying that was the

          11       mechanism is what is supported by the chat records.  You

          12       see, it was put to my client, "You obviously were

          13       sitting with Mr Marri making these statements and

          14       ushering them out".  Based on what?  There is not

          15       a sausage of evidence about it, but that was what was

          16       being suggested.  Then, of course, it became clear that

          17       perhaps that was not right because, of course, what

          18       Faiz Baluch told you was that, "I never discussed it

          19       with him.  It was just part of my searches looking at

          20       the BBC, looking at The Guardian's printouts or looking

          21       at the Malaysia Sun's newspaper reports, searching for

          22       anything that might be about Balochistan and putting it

          23       on to the site that might be relevant, might be

          24       interesting to people interested in current affairs and

          25       issues concerning Baloch people.  I had put those
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           1       statements, like I put other people's statement, other

           2       politician's statements.  It wasn't a big deal".  He was

           3       not a creator of the statements or a participant in the

           4       creation of the statements or receiving them directly

           5       from Mr Marri.  We know it because in fact, if you look

           6       at the chat records, he is in conversation with somebody

           7       and he says, when he is asked about, "Is it possible

           8       that Balach Marri might have been killed by one of his

           9       associates who was up in the mountains with him rather

          10       than by Musharraf?" and he says, "No, there is no

          11       dispute over the leadership because we have it, it is in

          12       a report I have seen in the Tawar" and that is where he

          13       transferred these statements from, from the Tawar

          14       newspaper, a newspaper from back home.

          15           Not one of those statements that he put on is

          16       followed by the injunction, "We agree.  We at

          17       balochwarna agree with every word that Hyrbyair Marri is

          18       saying.  We too encourage you to do whatever he is

          19       encouraging".  None of that.  What he is saying to you

          20       is, "I put on there anything that might be of interest

          21       and concern about the predicament of the Baloch people".

          22           So what the Crown miss is that this site is posting

          23       hundreds and thousands of article, notices, minutes of

          24       meetings, seminars, reports of seminars and summaries,

          25       utterances by politicians of all shades and parties.
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           1       "We have posted statements from other Baloch leaders

           2       too, anything that touched on Balochistan" and what the

           3       Crown had to concede in the admissions that you now have

           4       is that the majority of what is on balochwarna is about

           5       human rights abuses.

           6           I want to remind you of 3,451 postings that the

           7       prosecution have put before you, only eight support

           8       their suggestion that balochwarna was in some way

           9       inciting murder in Balochistan or even anything

          10       suggesting support for militancy, eight out of 3,451 and

          11       not a suggestion of endorsement.

          12           Look at his own I Baluch e-mail account, thousands

          13       of e-mails.  What are they about?  Are they about guns

          14       or the BLA or about secret routes into Balochistan to

          15       get to the mountains to join the fight?  Not a bit of

          16       it.  They are about human rights and they are about

          17       attacks on the Baloch by army.  Faiz Baluch was asked

          18       why he had not put the film by the BRA -- that film with

          19       the truck going down the hill that we watched over and

          20       over again because it is the only thing -- and he said,

          21       "Because I wouldn't put a film of killing on the site".

          22           While we are on this subject of not putting things

          23       on the site, a video is found at 48 and you will

          24       remember this video.  We have been calling it the goat

          25       film actually because you see some men swathed in
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           1       garments and they are shooting into the air and there

           2       are some goats around and about, but apparently clips of

           3       this film can also be found on YouTube.  I suspect that

           4       videos of that film probably will be found in Baloch

           5       homes throughout the Diaspora, but it was suggested out

           6       of nowhere that it was my client that might have put it

           7       on to YouTube using that video, but you of course would

           8       have to have special equipment to transfer a video on to

           9       YouTube, none of which my client has and nor does the

          10       film appear anywhere on his computer.  He says, "Yes,

          11       I have watched it" but out of the blue comes the

          12       suggestion that he might have put it on YouTube.  It is

          13       a clutching at straws, members of the jury.

          14           I just want to go through the indictment.  His

          15       Lordship will tell you that when you try a criminal case

          16       and it involves more than one defendant you have to give

          17       them separate consideration.  The evidence in relation

          18       to a person might be different, on each count it might

          19       be different and you have to approach each case

          20       separately and his Lordship will give you guidance about

          21       that.  You will know this yourself.  For example, there

          22       is evidence about Prague and so on.  There is no

          23       suggestion my client has ever been to Prague, been near

          24       it, knows anything about Prague and so all that evidence

          25       has to be put to one side, but even as you go through
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           1       the indictment you will see that there are differences

           2       with regard to the account given, to the knowledge and

           3       so forth.

           4           Let us deal with Count 1 on your indictment.  This

           5       is possession of the list.  It is a list of people whom

           6       the author obviously believes have betrayed the Baloch

           7       people whilst they have been in office, whilst they have

           8       been policemen or whilst they have been doing what they

           9       have been doing, that they have done bad things.

          10       According to Mr Marri, it was one of those things that

          11       was sent to him by people.  He has this kind of flood of

          12       correspondence from people seeing him as the inheritor,

          13       as the heir to the struggle, his father now being old.

          14       He said he left it in the envelope and it got cleared

          15       away when he was clearing off paper.  It was put

          16       together with all those kind of things that he described

          17       being sent to him, cuttings and so forth.  It is clearly

          18       old and we know that and it is part of the admissions.

          19       Musharraf is not even on the list, but if it was a wish

          20       list of who you want to bump off, you would expect

          21       Musharraf to be at the top of it, but he is not.

          22           We know that it has to be old and it is admitted in

          23       paragraph 11 of the admissions, admitted by the Crown,

          24       and certainly one of the things that shows that it is

          25       old is that Chaudry is on the list, the Chief Justice,
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           1       and while he may not have been doing good things in the

           2       past he certainly became something of a hero

           3       by 2006/2007 because he did in the end stand up against

           4       Musharraf and that is why Musharraf had him arrested and

           5       had him ousted from the Supreme Court.

           6           There are two initials points I want to make.  The

           7       first is that anybody, and you know this, members of the

           8       jury, you know this, just because we get the sense of it

           9       from our own understanding of the world, if a person is

          10       in public life in any way they get any number of

          11       crackpot letters and letters and communications from

          12       people thinking that this is what you ought to do and

          13       people who want you to go far further than you might

          14       want to go.  So you attract that kind of crack-brained

          15       correspondence.  I suggest to you that this letter is

          16       one of those things that could easily be in that

          17       category.  Would Mr Marri really want a kind of list

          18       sitting there in case he forgets who had been doing

          19       horrible things to the Baloch people?  Do you think it

          20       is not seared into his brain?

          21           Now, while Mr Marri accepts receiving that document,

          22       my client has told you he had never seen it in his life.

          23       There is no evidence whatsoever of his possessing it.

          24       It was found in the back, remember, of the garage at

          25       number 48 Mount Pleasant under a tarpaulin where there
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           1       were a whole collection of bags and cases and it was in

           2       a particular suitcase but not in the top of that

           3       suitcase but in the middle in a plastic carrier bag in

           4       an envelope in the midst of a whole lot of documents.

           5       The Crown say that he must have known of its existence.

           6       To seize one of the expressions used by Mr Hill, it

           7       beggars belief.  There are no fingerprints of my client

           8       on it.  There is no DNA on it.  In fact when my client

           9       was arrested and this list was produced when he was

          10       being interrogated, he actually volunteered and said,

          11       "fingerprint it.  DNA it.  I know that you won't find my

          12       fingerprints on it or my DNA on it because I did not

          13       know about it".  You have heard it was amongst all those

          14       Urdu cuttings that people kept sending to Mr Marri that

          15       predated my client's arrival at Mount Pleasant.

          16       Mr Marri told you that he just could not ever bring

          17       himself to throw those things away because people had

          18       worked so hard to send them to him.  Mr Blaxland will

          19       deal with this, but you can understand that if people

          20       are suffering in the way that people were in Balochistan

          21       and they are watching Nawab Marri getting older and more

          22       frail, they want to believe that their leaders in exile

          23       care about them and want them informed about every

          24       minute detail of the suffering that is going on.  The

          25       idea that you would throw away, you can understand
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           1       a reticence about doing such a thing, even if it is

           2       something that you cannot read, that you would keep, but

           3       it also becomes an archive if perhaps some time in the

           4       future people want to know the detail of what was going

           5       on.

           6           The Crown fuddled around trying to suggest to you

           7       that perhaps my client had researched some of the people

           8       who were on that list, but the best they could come up

           9       with Jam Yusuf.  Jam Yusuf was the Chief Minister of

          10       Baluchistan, one of those place men, so he was

          11       well-known to the Baloch.  You do not have to have him

          12       on a list, but he was just the kind of person who would

          13       also figure if you were running a website and you are

          14       trying to keep in touch with the statements and things

          15       that are being done in Balochistan, the sort of person

          16       who would be putting out statements and so on, so that

          17       if somebody said to you, "Jam Yusuf has been holding

          18       forth on the Bugti killing", then you might well go and

          19       research it.  It does not mean you are researching it so

          20       that you can have information in order that you can in

          21       some way encourage people to murder him and you are

          22       sitting back in London.

          23           It would be a bit like any of you -- this is a sort

          24       of (inaudible) politician.  If any of you, for example,

          25       were researching David Blunkett or Boris Johnson, you
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           1       could be doing it for any number of purposes.  For

           2       Boris Johnson, it could be about congestion charges or

           3       about the Cross London Rail or it might be about him

           4       belonging to the (inaudible) club when he was at Oxford.

           5       It might be about any number of things and, in the same

           6       way, the fact that my client, if you go into his search

           7       strings, had looked up Jam Yusuf recently before his

           8       arrest, to suggest that it is something to do with the

           9       hit list is, I suggest, not something you can rely upon.

          10           Perhaps realising just how weak their point is on

          11       this, but trying to tie my client into that list, they

          12       muddy the waters by putting in a document about a woman

          13       called Zubaida Jalal.  She is not on the hit list, but

          14       a profile of her, not found on balochwarna, was found

          15       amongst my client's own things on his computer and it is

          16       a document which has a profile on her and it calls for,

          17       and Faiz Baluch told you it was calling for a boycott of

          18       her in elections, "Let her have her destiny.  Pass it

          19       on".  Even if it was saying, "Let her get it in the

          20       neck", did my client pass that on?  No.  The expert

          21       looked into his computer.  No.  Does he post it on

          22       balochwarna?  No.  If you were an inciter to terrorism,

          23       you will be expecting him to want to get that out there

          24       and that is what the sender is expecting, but he does

          25       not.
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           1           I want to just mention to you the issue of deletion.

           2       The Crown have sought to make some play of the deletion

           3       of files.  Different people have different practices on

           4       their computers.  Some people clear off regularly,

           5       including history, because it slows the computer down.

           6       If you have too many files on something it starts

           7       becoming laborious and slow, the workings, and so you

           8       have to.  It is believed by many people that if you get

           9       rid of stuff, then your computer speeds back up again,

          10       but if you really, members of the jury, want to delete

          11       things and you are up to no good, what you all know is

          12       that there are deletion software packages that are cheap

          13       and some of them free which you can use if you are

          14       someone who knows anything at all about computers.  So

          15       if you want to clean off material, there are ways of

          16       doing it rather than pressing your delete button or

          17       doing it in the way that was suggested here.

          18           It is also suggested by the Crown that the deletions

          19       only happen sort of in this period just before the

          20       arrests or months of November.  That is not true.  It

          21       was put to Mr Fellows by Mr Zahir that there was

          22       a regular pattern of deletions with regard to

          23       Faiz Baluch, that he regularly would do it from time to

          24       time.  Of course it is in this context that there is

          25       some discussion about the destruction of the harddrive.
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           1       There is no evidence at all that my client was involved

           2       in the destruction of that harddrive.  The connection

           3       that there is for him is that his fingerprint is on it,

           4       but, as he told you, it was lying around in the lounge,

           5       the little sitting room, and he said he moved it only

           6       weeks before, in the weeks before his arrest.  Why was

           7       that?  What was happening in the weeks before?  People

           8       were coming to do this business of condolences.  You see

           9       the picture in that sitting room of Balach Marri put up

          10       on the mantelpiece or on the shelf.  So you can imagine

          11       a bit of clearing being done in advance of that coming

          12       together of people.  He said it was lying around in

          13       there and he picked it up and put it on to a shelf in

          14       the kitchen.

          15           To deal with this business of getting rid of

          16       material, this is a man who did the very opposite of

          17       getting rid of material.  It is a man who took steps to

          18       expand his internet history file retention to

          19       accommodate 106 more files, as agreed by the expert.  It

          20       is an odd thing to do if you are trying to cover your

          21       tracks.  This is a man who also, members of the jury,

          22       manually turned on the chat function.  He turned it on

          23       to "save" to make sure that his chat was saved.  If you

          24       think that you are up to no good, would you have done

          25       that?  I suggest it is clear that he had nothing to
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           1       hide.

           2           The Crown have tried to suggest that he is a serious

           3       expert in computers, that he is a techy, but in fact

           4       there are two pieces of evidence that militate against

           5       that.  (i) again, Mr Zahir in cross-examining Mr Fellows

           6       put to him the existence of the Xoops tutorial video

           7       which was used by user 1, the chap in South Africa, to

           8       help Faiz Baluch to explain how to administer the

           9       website.  He needed help to do it in baby steps so it

          10       was a very basic sort of tutorial.  Why would you need

          11       that if you were such a whiz with computers?  Then there

          12       was of course the course he went on that Mr Marri gave

          13       him some funding for, the HTML course.  It was an

          14       introductory course.  It was an introductory course to

          15       the creation of a website.  You can imagine Faiz Baluch

          16       saying, "I want to be able to set up a website but

          17       I still don't know how to do it and I would need to be

          18       able to pay to do it" and Mr Marri saying, "I will help

          19       you because I believe that education is a thing that is

          20       going to matter for our people".

          21           Members of the jury, the punchline on Count 1

          22       is: can you as a jury say that you are sure beyond

          23       reasonable doubt, and it is that very high standard,

          24       that Faiz Baluch knew of that list, that he was jointly

          25       in possession of it with Mr Marri and that he had it for
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           1       terrorist purposes?  Members of the jury, the evidence

           2       for that does not exist.  It does not reach the high

           3       standard that you are expected of in these courts.

           4           Count 2.  This room, room 10, was locked.  Again, we

           5       went round the houses trying to suggest -- the Crown

           6       did -- that Faiz Baluch must have had access to it.

           7       Faiz Baluch was a lodger.  Mr Marri kept his personal

           8       items in there, including money.  He had personal

           9       intimate correspondence in there.  There was a Yale lock

          10       on the door.  He had every reason to do that and it is

          11       not about secrecy but it is about privacy.  You probably

          12       all have had the experience -- I do not know whether you

          13       have -- of going to rent a house when you go on holiday

          14       where there is a room that people have closed off

          15       because it is where the renting family have put all

          16       their things and it is a sort of thing that people would

          17       do because there are just things that you feel are

          18       yours.  It is also about the nature of a relationship

          19       and it goes back to that thing I spoke about at the

          20       beginning where privacy matters and perhaps more in

          21       certain cultures than in others.

          22           The surveillance, and it is a point that we raised,

          23       shows that the only time there was ever a light on in

          24       that room was when Mr Marri went to the premises.  That

          25       is the only time that those officers who were watching
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           1       the house ever saw a light going on was when Mr Marri

           2       went there.  So it was his room.

           3           What was interesting was that so much time was spent

           4       trying to suggest that my client was able to get access

           5       into that room, but he was never cross-examined to

           6       suggest that he had ever viewed the CDs that are the

           7       thing that they are trying to pin on him.  Count 2 is

           8       about CDs, the CDs that have information about military

           9       things, things that might be useful for propaganda, the

          10       two CDs that you heard about.  My client was never

          11       cross-examined to say to him, "You have viewed those

          12       things.  You have seen those things, have you not?"  He

          13       was never asked about it.  It was all about that he

          14       would have had access to them, known of their existence.

          15       There is certainly no evidence, and his computer has

          16       been gone through by someone with considerable

          17       expertise, of them ever having been put on his computer

          18       so that he could look at them.

          19           So how do the prosecution try to link that material

          20       found in room 10 to my client?  They bundle it up by

          21       saying it could be useful propaganda material, but if

          22       the purpose of balochwarna was propaganda, then why is

          23       it not there on balochwarna?  Yet, nothing of that kind

          24       appears on balochwarna, whether from the BLA or the BRA

          25       or anyone else.  None of the stuff about pipe bombs or
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           1       blasting caps or about how to build an atom bomb in your

           2       garden shed, none of it is on balochwarna.

           3           Mr Marri told you that in fact that was his room and

           4       it was, you know, basically private.  He told you that

           5       he tried to clear up before Faiz Baluch moved in as

           6       a lodger because he had been staying there and then his

           7       family had all gone to the Heronsforde house and, as he

           8       said, there was stuff everywhere, all this paper stuff

           9       that he kept being inundated with and that he wants to

          10       be knowing about because he's a politician, so he got

          11       shelves, he told you, and tried to gather most of his

          12       own stuff into one room and tried to create a bit of

          13       order, putting the stuff in bags and getting it out into

          14       the garage and there was nothing sinister in it, but he

          15       was not to know, as none of us would know if we were

          16       letting a place out, whether Faiz Baluch would have

          17       visitors and people coming by, other student people, and

          18       so he wanted the privacy of that place that was his.  We

          19       are all different and some of us do not mind losing

          20       privacy, but others do.

          21           Fingerprints, as I said, are important here and what

          22       is absent is as important sometimes as what is present.

          23       That room, you can be sure, would have been well

          24       fingerprinted.  You would expect, if my client had gone

          25       in there, that there would have been his fingerprints on

                                            73

           1       the door, on the door handle, on the shelves, around the

           2       computer, on the plastic purple file that they say that,

           3       yes, there was one fingerprint on a piece of paper that

           4       had been filed in there about the BLA, but nowhere are

           5       there fingerprints of my client that would sustain

           6       a suggestion that he had been in that room.  You cannot

           7       move around in a room without leaving your fingerprints.

           8           So the only place, and this is one of the reasons

           9       why you have to be careful about fingerprints, where

          10       there is any fingerprint was inside, was in a document

          11       that was inside the purple file.  No fingerprints on the

          12       outside of the purple file and it is one of those

          13       plastic-coated files and you can see it in the

          14       photograph, very susceptible to fingerprinting.  No

          15       fingerprint of my client.  What is suggested is that the

          16       piece of paper was filed after the fingerprint was put

          17       on it.  The thing that you have to be very cautious

          18       about about fingerprints is that you can put

          19       a fingerprint on something in one place and that item

          20       can then be moved and your fingerprint travels with it.

          21       It does not mean that you were room 10.  It just means

          22       that somewhere you put your fingerprint on to that

          23       document.  My client has said to you, "If it was lying

          24       around in any of the rooms, in the sitting room, and it

          25       is a document about BLA, I want to read it.  It is the
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           1       sort of thing that I am interested in and want to read

           2       about, anything about Balochistan, and I must have read

           3       it" and he does not demur from reading about the BLA.

           4       What he is very clear about is that he was not in that

           5       room going through Mr Marri's documents or items or CDs.

           6           Members of the jury, the other thing about this is

           7       that that file has other documents in it, but they all,

           8       and it is accepted again by the Crown, the most recent

           9       document is dated as 2003 so they are old, predating my

          10       client ever being at those premises.  Whether the file

          11       already existed and the BLA thing was added to it by

          12       Mr Marri or whether Mr Marri decided to make a file of

          13       documents and gather them up and clip them and put them

          14       into this file when he was trying to do a tidy up, who

          15       knows, but in gathering things up to put them into

          16       a file he may have picked up a BLA document that my

          17       client had read because it was lying around in the

          18       sitting room.

          19           It is using something on the side to try to tell you

          20       that therefore he must have been in that room and, if he

          21       was in that room, he must have been looking at things

          22       and he must therefore know what the contents of the CDs

          23       that were found in room 10.  It is this convoluted

          24       journey to establish some kind of guilt which could

          25       never reach the standard that you would have to be
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           1       satisfied of to convict somebody in this case.  So,

           2       again, you have to cut to the chase.  Can you as a jury

           3       put your hands on your heart and say that you are sure

           4       that Faiz Baluch had joint possession of those CDs that

           5       were found in room 10 when you know that room was

           6       locked, it was private and there is utterly no evidence

           7       of my client having viewed those CDs anywhere on any

           8       computer?  Members of the jury, you just could not

           9       convict on it.

          10           Count 3.  The guerrilla warfare document.  If you

          11       want to know about guerrilla warfare, there is a mass of

          12       information on the internet, far more informative than

          13       this scrappy essay which had derived from the famous

          14       book by Che Gevarra on guerrilla warfare.  My client

          15       told you that he wrote it when he was at college in

          16       Coventry.  He told you that he was regularly learning

          17       his English and he clearly was working hard at it.  He

          18       was regularly being asked to do writing projects to

          19       improve his English, learning to read a text, you know

          20       that thing that when you are learning a language you

          21       have to read a text for comprehension and then make

          22       notes and then turn it into some kind of synopsis and

          23       I am sure that people, like all of us, read what

          24       interests us.  This was a young man whose passion was

          25       about his people becoming free, who wanted to know how
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           1       the huddled masses in other parts of the world threw off

           2       oppression so his reading, as he told you, was all about

           3       what happened in Latin America, Che Gevarra, elsewhere

           4       in the world.  His reading wasn't Jane Austen or chick

           5       lit or fanzine football magazines.  His was about

           6       finding out about liberation movements, finding out

           7       about the tactics taken by Nicaraguans and

           8       El Salvadoreans and the Viet Kwak Kong, all wanting

           9       liberation.  So that was what his interest was.  How

          10       does the underdog triumph against forces which are

          11       absolutely lined up against them when you have

          12       a military dictator who is well armed?

          13           Of course, most people around the world have decided

          14       that the only way you can do that is by guerrilla

          15       tactics.  If you read the thing, it makes reference to

          16       lying low in the jungle.  There is no jungle in

          17       Balochistan so it is clear that it is a document that

          18       has been produced and obviously produced from books

          19       written on the subject.  The Crown point to other

          20       mentions of guerrilla warfare, but of course there will

          21       be mention of guerrilla warfare.  Struggles around the

          22       world have involved Guerrilla Warfare.

          23           How do you know the truth about the document, about

          24       where it was found?  It was found, members of the jury,

          25       in a case in my client's bedroom.  It was a case in
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           1       which he had all manner of other stuff.  It is very

           2       interesting because if you look at where something is

           3       found, it can tell you a lot about the particular thing.

           4       Look at the exhibits list, members of the jury, the

           5       exhibits list documenting the thing found with this

           6       document.  This document's number is KEM/54.  Let us

           7       look.  What is KEM/51?  It is written down in the list

           8       of exhibits as being "educational details".  What is

           9       KEM/52?  Some written class work.  KEM/53, bank details.

          10       Then there is the document in question.  KEM/55,

          11       City College Coventry receipt card.  KEM/57, a student

          12       party invitation.  That tells you all that this was

          13       a document about his life as a student in Coventry.  The

          14       idea that it is a document that is going to be sent to

          15       Balochistan to be studied by the BLA is ludicrous.  That

          16       this is a document to be sent to assist people to

          17       understand how to become guerrillas, you will be better

          18       off going to the film that is on at the Odeon just now

          19       which is about Che.  Mountain fighters of Balochistan

          20       will be in serious trouble if that is what they were

          21       going to use as a crib sheet on how to overthrow

          22       Musharraf.

          23           So it is our submission to you, members of the jury,

          24       that to suggest that this document is a document to be

          25       used ultimately for terrorist purposes is ridiculous and
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           1       so the proper verdict on it will be an acquittal.  There

           2       could be, in our submission, no other proper verdict.

           3           My Lord, it is now a few minutes to 1 o'clock.  We

           4       lost half an hour the morning.  I probably have half an

           5       hour to go.  It is question whether the jury would

           6       prefer to sit for half an hour now or have a break and

           7       come back for half an hour, or your Lordship?

           8   MR JUSTICE HENRIQUES:  Your movements this afternoon I know

           9       are important.  If we had a short break now, would you

          10       rather finish or we will have our normal break and you

          11       can then continue?

          12   MS KENNEDY:  My Lord, I am happy that we have our normal

          13       break.

          14   MR JUSTICE HENRIQUES:  Slightly shorter.  We will break

          15       until 2 o'clock and you will finish at about 2.30,

          16       I take it.  Very well, members of the jury.

          17   (1.00 pm)

          18                     (Luncheon Adjournment)

          19   (2.00 pm)

          20   MS KENNEDY:  Members of the jury, Count 4.  Count for is

          21       about the search strings showing that someone has

          22       researched bad things on the internet using Mr Baluch's

          23       computer.  Bad things, by that I mean there is the

          24       Bangaloreblade, IEDs, improvised explosive devices,

          25       hand-grenades, and perhaps, like some of you, although
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           1       I can use computers, like the next person, I had never

           2       heard of search strings before this case, but it is an

           3       expression for the that links made on the internet when

           4       a search is made so that if you type into Google or into

           5       one of the search engines, you type the name in, this is

           6       showing you the name that was typed in, not what it was

           7       that you actually read, because you know once you type

           8       the name in and you press for the search, up come

           9       whatever many responses you will get for that.

          10           It was put to the expert for the Crown by my

          11       colleague that if you put Bangaloreblade, for example,

          12       into the computer, you get 170,000 responses.  Now, in

          13       fact a Bangaloreblade, for example, is something that is

          14       mentioned in fact at the very beginning of the film

          15       Saving Private Ryan.  It is a device for cutting through

          16       curled barbed wire and of course in that film it was all

          17       about Normandy beaches and the Normandy landings and it

          18       is how to get through this barbed wire without being

          19       torn apart so you had a way of exploding through it.

          20       Now that apparently has been advanced in modern time

          21       into something more sophisticated which is called

          22       a Bangalore torpedo.

          23           I have to say that I found myself hesitating on

          24       Friday night before typing that into my own computer

          25       because I suddenly found myself thinking: does even
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           1       accessing this stuff drawdown suspicion upon you?  It is

           2       a sorry pass when we get to that stage that we concern

           3       ourselves about the business of even curiosity.

           4           What the Crown are asking you to do is to convict on

           5       scraps of information for search terms, as they are

           6       called, when there is no evidence of what was actually

           7       viewed.  We do not know at all what websites were viewed

           8       here.  It is just that the subject matters consider

           9       something that is out of bounds.  What we have to be

          10       careful about, and I make it clear of course it is right

          11       that the state should be able to look and see whether

          12       people are using the internet and so on for wicked

          13       purposes, but we have to be very careful about

          14       criminalising curiosity.

          15           Supposing you are purely curious to know about this

          16       stuff because you have read about what the

          17       Pakistani Army has got at its disposal, helicopter

          18       gunships.  For example, we do know that in one of these

          19       strings there is a helicopter gunships.  That is hardly

          20       going to be available to our guerrilla warriors up in

          21       the mountains.  That is about wanting information about

          22       something that is only available to a very rich state.

          23           Armaments and so on, that you may want to know more

          24       about because you know they are being used by the

          25       Pakistani military or, on the other hand, again, reading
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           1       about what is being used by the resistance that you may

           2       out of curiosity want to know how pipe bombs are made or

           3       what improvised explosive devices are like or where they

           4       come from.

           5           What is important to remember is that it is only if

           6       you research this information to use it for terrorist

           7       purposes that you would be guilty of something.  So

           8       please remember that if you do the internet search so

           9       that you might be better informed or to know more about

          10       something, you are guilty of nothing.

          11           Now, my client has told you that it was not actually

          12       him who viewed those particular items.  He knows who did

          13       and he has told you that at the time when he was first

          14       interviewed he gave the name Mohammed Ali and that was

          15       not true, but he was not doing it for any purpose other

          16       than to protect the person who had done it.  He has told

          17       you that that person is somebody who is young and 2 and

          18       2 had been put together and the Crown are saying, "Are

          19       we here talking about Bhawal Mengal?"

          20           You may ask yourself the question: what sort of

          21       person does this kind of research?  I suggest to you

          22       that you must not exclude the curious.  There is

          23       a distinction to be made between research for a bad

          24       purpose and search because of interest.  One of the

          25       things about the internet is that the search can be very
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           1       desultory, easily flitting from subject to subject.

           2           Let us just consider the nephew, Bhawal Mengal.  We

           3       know that the sister of Mr Marri had some boys.  We know

           4       that they too are living in exile, their father being

           5       a Mengal; the surname is there.  We can assume that

           6       these boys came into exile with their parents and we

           7       know that that would have been at the time of the

           8       Musharraf arrival so we are talking about the year 2000

           9       or something.  So how old would those boys have been

          10       when they came into exile with their parents?  We heard

          11       from my client that the person who was doing this

          12       research was about 16 or 17 at the time.  So if it is

          13       Bhawal Mengal, and we go back to 2000, then we are

          14       talking about somebody who was only 10 or 11 when he

          15       arrived in this country.  I think they lived first of

          16       all in Dubai and then in London.  So in exile away from

          17       Balochistan, away from Pakistan since being little boys,

          18       but now being adolescent and teenagers.  Part of their

          19       daily life, of course, is going to be the hum of

          20       conversation about Balochistan, what is happening there.

          21       They know and they would surely know about their own

          22       family's experiences.  They would know because of the

          23       circumstances in which they could be coming here that

          24       their grandpa was in jail in 2000 -- we know that --

          25       until his release.  They would know about the
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           1       circumstances which means that their parents have to

           2       stay away, about charges being brought, the Marris

           3       insisting false charges in order to keep them away.  It

           4       is probably whispered that one of your uncles, Balach,

           5       is involved in resistance.

           6           So is it any wonder that you as a boy of 15 or 16 or

           7       17 are going to become fixated on stuff to do with that

           8       whole military experience and what is going on in

           9       Balochistan?

          10           One of the things that we know about teenage boys is

          11       their fascination with things that are violent and I am

          12       afraid that would include one of the things about

          13       beheadings and so on.  It would include among young

          14       Asian boys in Britain the passing around of stuff that

          15       is horribly distasteful, stuff about beheadings and

          16       methods of bombing which are nothing to do with the

          17       political movement that your own family is involved in,

          18       but just because of their age they have a sort of lewd

          19       interest in this stuff, a morbid fascination.  It does

          20       not always leave teenagers.  If I did a little headcount

          21       and said to people, "How many people watched that bit of

          22       footage on YouTube that was the hanging of

          23       Saddam Hussein?  How many people actually bothered to do

          24       that and look it up?" because of the kind of way of

          25       satisfying some morbid fascination.
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           1           I have just been reading a book that was

           2       a shortlisted novel, the Booker prize, in which a priest

           3       talks about the burden he has every week of trying to

           4       teach a class of teenagers about religion and how they

           5       are totally disinterested until he comes to the point of

           6       Holy Week when they are focusing on Christ's passion and

           7       Calvary and suddenly in his voice, in this novel, he

           8       says:

           9           "There comes alive this morbid fascination of the

          10       cruel suffering, in the details of the lashing as he

          11       carries the weight of the cross, the crushing down of

          12       the crown of thorns into his skull, the driving of nails

          13       into his hands and feet, the lancing of his side to see

          14       if he is dead, the wicked application of vinegar to his

          15       wounds to increase the pain."

          16           What he is describing is how these teenagers who

          17       normally lull about are suddenly riveted as though they

          18       were listening to the Nightmare on Elm Street.

          19           It is that quality that exists particularly amongst

          20       young people.  This is not about blaming others; in

          21       fact, it is about the opposite where my client was

          22       avoiding, there cannot be any blaming.  He was saying,

          23       "But he is a kid.  He is young.  He is a boy".

          24           Why would Mr Marri or Faiz Baluch be interested in

          25       the Taliban or the barbarities of Muktar Al-Said in
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           1       Iraq, cutting off the head of poor Ken Bigley, when the

           2       Baloch themselves after experienced beheadings at the

           3       hands of similar lunatics?  It does not hang together

           4       with what these men are and what they believe in.

           5           It was obvious that these boys used the computers.

           6       The lovely moment that happened in this court of showing

           7       that Mr Marri could not have been the user that Mr Hill

           8       was saying he was, Googling up information about the

           9       satellite phone, because the surveillance -- and

          10       Mr Zahir was the person who spotted it -- showed that at

          11       that very moment Mr Marri was over at Mount Pleasant and

          12       not at Heronsforde.  So it was clear that obviously

          13       somebody was there at Heronsforde using the computer

          14       there for his own purposes.

          15           We know -- my client was asked about it -- that this

          16       young person that he spoke of had used his computer to

          17       go on eBay, had also looked up stuff to do with Corvette

          18       cars and the interesting thing is that whoever that was

          19       was clearly the same person who back at Heronsforde had

          20       looked up Corvette cars.

          21           Why would a 17-year old be round at Faiz's place

          22       rather than at Heronsforde?  Well, you might well be if

          23       you were a teenager round at Mount Pleasant when back at

          24       Heronsforde is your granny who is sick, where there is

          25       your auntie and where there is a whole set of little
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           1       girls who apparently, and we heard in evidence, want to

           2       spend their time watching cartoons on the television or

           3       getting on to the internet to look up stuff about

           4       Barbie, wanting their turn.

           5           So look at the whole of this situation and remember

           6       that in my client's room beside his bed the things that

           7       were collected were all those CDs with the film on them,

           8       put in the admissions, film of testimonies of people who

           9       had disappeared.  Again, is there evidence that proves

          10       so that you are certain that Faiz Baluch was the person

          11       downloading this stuff?  Can you be sure beyond

          12       reasonable doubt that it was he who was downloading this

          13       and that he was doing it for terrorist purposes?

          14           You have to decide, but, members of the jury, our

          15       submission to you is that you could not possibly convict

          16       on the basis that you were sure, certain in the way that

          17       you have to be to convict someone of that criminal

          18       charge.

          19           I want finally now to turn to Count 5.  This is the

          20       central count here and it is, I suggest, what this case

          21       is really about.  All the other counts for my client are

          22       window-dressing.  You can ask yourself where is the beef

          23       against my client?  All this stuff that is absolutely

          24       meaningless.  In a nutshell, we say that Faiz Baluch

          25       genuinely and reasonably believed that those who engaged
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           1       in armed activities in Balochistan have no other option

           2       other than to defend themselves and that they did so out

           3       of necessity.  But in fact he was a long way from

           4       Balochistan.  What he says he did was that he

           5       administered the website, not as some way of inciting

           6       people but as a way of bringing the plight of his people

           7       to the attention of the world.

           8           The prosecution cannot gainsay that.  The

           9       prosecution know this website back to front.  They have

          10       to to present their case to you.  If they had a jot of

          11       evidence of my client personally inciting anyone on that

          12       site, you would have it.  If there was anything at all

          13       connected with the encouragement of violence, you would

          14       have it.  All you have are the Marri statements.

          15           I would like us to look at that piece of paper that

          16       was given to you as a crib sheet.  There really is

          17       a very unsatisfactory conflation here because the Crown

          18       started by saying to my client that he must have been

          19       involved in the making of these statements, helping to

          20       put them together.  There has been a bit of a retreat

          21       from that.  What they are saying is that, "You must have

          22       been putting them right on there, straight out of the

          23       horse's mouth, Marri's mouth, virtually, on to the

          24       website".  Mr Baluch's response to that is, "No, I was

          25       taking them from the newspapers in Pakistan that were

                                            88

           1       publishing those statements".

           2           The conflation that concerns me is here on this

           3       chronological list of those statements.  You know the

           4       list I am talking about.  It is in your bundles.  On the

           5       left-hand side, we have dates put down against

           6       balochwarna and then the uploadings by Faiz Baluch.  The

           7       suggestion seems to be made that each of those dates is

           8       the date when the statement was published.  We know that

           9       cannot be true.  There are two instances that give it

          10       away: 7th March 2007, where you will see that on

          11       balochwarna there is an uploading of a statement.  On

          12       10th March, so there there is a three-day lag between

          13       appearing in the newspaper and then his eventually

          14       having time to search around what is happening back home

          15       and then putting this up on balochwarna.  The Crown tell

          16       us that the reason that they were able to put in that

          17       7th March date was because it appears in the actual

          18       piece, but all of the other dates, apart from one, are

          19       all just basically a sort of guess-work or filling in

          20       the space because they do not know when the articles

          21       appeared in newspapers in Pakistan.

          22           You can see, second from the bottom, that the

          23       uploading takes place on 23rd November and because the

          24       actual article itself appearing in the newspaper in

          25       Pakistan bore the date 22nd November, 22nd November
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           1       appears on your sheet, but in all the other instances,

           2       where they do not know when it appeared, they have just

           3       put the same date as when it went on to balochwarna.  So

           4       the conflation is giving you the impression that it is

           5       all happening there and then, as soon as it is coming

           6       out of the mouth of Marri, out to the world, putting it

           7       on to balochwarna.  In fact that is not right.  We do

           8       not know.  There is no evidence before you of when those

           9       things actually appeared in papers in Pakistan so we do

          10       not know when the actual statements were indeed made.

          11           Members of the jury, the point about it is the point

          12       that was emphasised by my client that these, like many

          13       other statements, were being put on to balochwarna and,

          14       yet, the Crown are somehow suggesting -- I am uncertain

          15       as to what it is exactly they are suggesting, but it is

          16       almost as if they are suggesting that balochwarna was

          17       created for one purpose and one purpose alone which was

          18       to put out statements to stimulate and incite murder in

          19       Balochistan, to incite terrorism.

          20           The first statement that is put on to balochwarna is

          21       nine months after balochwarna comes into existence and

          22       after many other statements are made by many other

          23       different people.

          24           The idea that my client had worked on those

          25       statements or was in collusion in order to put out
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           1       statements to incite is an idea that I suggest is

           2       plucked from the air and is not based on evidence.

           3           Mr Marri gave you an account about those statements

           4       and how they were made and how they were attributed to

           5       him, how they were actually drafted by others back in

           6       Balochistan, but he does not mind that.  He says he does

           7       not disagree with their content.

           8           Now, I say this to you: you have to draw on your own

           9       experience.  When you see an article in the newspaper

          10       and it bears the name of Gordon Brown or David Cameron,

          11       do you think that Gordon Brown sat down and wrote it?

          12       When statements were made by Tony Blair, do you think he

          13       wrote them or Alistair Campbell wrote them?  Do you

          14       think that every politician reads the things that are

          15       put out in their name or do you think that the general

          16       understanding that you share, a policy direction, is

          17       enough and that articles are placed in different papers

          18       in the leader's name in order to enlighten, in order to

          19       keep that person before a public attention?

          20           I am sure that the Marri family felt it was very

          21       important that here they have people in exile, it is

          22       very important to keep those people before their public,

          23       to make sure that the people do not feel abandoned, to

          24       make sure that the people feel that they are still

          25       interested and concerned and still acting in
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           1       a leadership capacity.

           2           I am sure that Mr Marri, sitting powerless in

           3       London, felt very happy that someone was willing to do

           4       that for him, but none of it involved my client, members

           5       of the jury.  His only action was to post up the

           6       articles after they had appeared in newspapers in

           7       Pakistan and Balochistan.

           8           If he was so keen to get them out as incitement, he

           9       would have been translating them and giving them

          10       prominence on the site, but they are not.  They are

          11       there in that file that has the Urdu postings.

          12           Members of the jury, this is about rhetoric.  This

          13       is the stuff of politics and particularly in this part

          14       of the world in which holding forth and uttering is what

          15       happens all the time.  There are number of steps that

          16       you have to go through.  You have to ask yourself: did

          17       Faiz Baluch post the articles?  He says he did.  Did he

          18       post them with the intention of inciting people to kill?

          19       He says, no, he did not.  If you are satisfied that he

          20       did post them and if you think that they are an

          21       incitement to kill, then the question is: is it in that

          22       whole backdrop of the right that people have to defend

          23       themselves out of necessity?

          24           If you conclude that indeed they were there inciting

          25       but the whole purpose was to bring people together and
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           1       not to be destroyed but in true self-defence, then,

           2       again, you must acquit, but we say you do not even have

           3       to get there, that in fact our client has made it very

           4       clear to you in his evidence that he was doing what the

           5       balochwarna site is all about, being informative to the

           6       public.

           7           To convict him the prosecution would have to have

           8       proved to you beyond reasonable doubt that he did not

           9       believe that it was self-defence, even if it were

          10       inciting, and they would have to prove to you that it

          11       was disproportionate and unnecessary, none of which in

          12       our submission they would be able to do.

          13           The Crown presented to you this business of

          14       offensive and defensive action.  It is in fact,

          15       I suggest to you, members of the jury, not that helpful

          16       because sometimes you are entitled in defending yourself

          17       to act before the assault takes place, to prevent it

          18       actually happening, so that business of offensive or

          19       defensive is not one that you may find very helpful.

          20           Members of the jury, my client.  You are a jury and

          21       one of the things that juries bring to this is that you

          22       can measure people, you reach across the court and get

          23       a sense of the kind of person that you are dealing with.

          24       There is no sense of this man being a hardliner,

          25       a militant who is prepared to engage in terrorism.
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           1       Sometimes little pieces of evidence give you a sense of

           2       what someone is like, whether they are frank or not.  He

           3       was cross-examined about a little piece of verse that

           4       appeared in a whole book in that search that this is

           5       something wicked.  Out of it comes this little bit of

           6       verse from the Persian.  You can see it in the

           7       admissions.  The vast majority of this pamphlet, all the

           8       other stuff, history of the Punjab, and in this little

           9       bit of verse the Punjabis are described as dogs.

          10       Mr Hill says to my client, "Is that a proper way to

          11       describe people?"  Mr Hill must have lived a very

          12       protected life if he thinks that that is the worst kind

          13       of insult that you might put to people who have in fact

          14       tortured and debased you and robbed you and so on.  In

          15       the panoply of insults that we might invoke, dogs may

          16       seem pretty low down, but what was interesting was that

          17       Faiz Baluch did not demur from saying that he probably

          18       himself would use that term and worse when he gets angry

          19       about what has been done to the Baloch people.  He was

          20       being frank with you.  I am sure you would not have

          21       believed him if he said anything else, but he was being

          22       straight.  It tells you about the man.

          23           Members of the jury, that piece that was written by

          24       my client in response to the Malaysia Sun article, the

          25       thing that had come originally out of The Guardian, when
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           1       he writes his response to it and describes the suffering

           2       of the Baloch people, he spoke about Saddam Hussein

           3       marching into Kuwait and seeking to take it over.

           4       Mr Marri did too, seeking to take it over but the West

           5       not stopping him.  That was a quote at the time of the

           6       first Gulf War.  Mr Marri asked that question: "Why was

           7       there not outrage about that, about that happening to

           8       the Baloch when the Pakistanis marched in in the same

           9       way?"  I am sure it was about the timing.  Of course

          10       Pakistanis marched in on the Baloch in 1948 when we had

          11       just come out of a huge war and where the last thing we

          12       wanted was more embattlement.  So probably that explains

          13       it, but a blind eye was turned also on Saddam's terrible

          14       abuse of the Kurds because it did not suit us to be

          15       concerned about at the time, at the time that it was

          16       happening, because at that time we wanted him to be in

          17       strategic battles that we were having with Iran.  We

          18       armed him.  We in fact made him our ally, just like we

          19       did with Musharraf, and the world now recognises that

          20       the Kurds were viciously abused and terrorised by

          21       Saddam, subjected to horrifying force, gassed.  None of

          22       us for one minute would think that the Kurds at that

          23       time would be wrong to have blown up Saddam's army's

          24       armoured vehicles or to have thrown grenades into his

          25       barracks or to have been wrong to have attempted to
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           1       assassinate him, wrong if they resisted, as indeed they

           2       did.  It may be said to you that it is not useful to

           3       make comparisons between different situations around the

           4       world, members of the jury, and absolutely not when the

           5       circumstances are very different, but this one is

           6       virtually an all fours, the situation of the Kurds,

           7       because of course they too have their nation divided

           8       between Iran, Turkey, Iraq, but would we really have

           9       said to the Kurds, "The proper response is to

          10       demonstrate, to send in a petition"?  Are we seriously

          11       saying that that was the response to Saddam?

          12           Making comparisons and drawing distinctions, knowing

          13       our history, knowing how things are different in

          14       different places but also knowing the conjunctions and

          15       the ways that might be the same, that is what helps to

          16       make sense of the world.  None of you would have

          17       hesitated in joining a resistance movement in the 40s

          18       had Hitler managed to invade Britain and I say that to

          19       you and I am sure that you too would have taken to arms.

          20           You were presented with the ICG report.  I am not

          21       going to spend very much time on it.  I suggest to you

          22       that little bits of it were cherry-picked which were to

          23       point out that some human rights abuses were committed

          24       by those who were apparently defending themselves, the

          25       military groupings of which you have heard.  Again, we
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           1       make it clear that that may have been the case but the

           2       full thrust of those reports, the ICG report, the Human

           3       Rights report of Pakistan, Amnesty and so on, was all to

           4       say that the fault lies with Musharraf, not the people

           5       who have come to the end of their tether.

           6           Members of the jury, it is so interesting, the

           7       change that happened in the course of this trial.  When

           8       this case was opened to you by Mr Hill, you did not hear

           9       a word about human rights abuses, not a word in opening

          10       about human rights abuses and torture and extra-judicial

          11       killings.  None of that opened to you.  When it was in

          12       fact slightly referred to, drawn out from Mr Talbot

          13       in-chief, by the Crown, it was "perceived human rights

          14       abuses".  There were some "perceived human rights

          15       abuses".  We are not talking here about perceived human

          16       right abuses; we are talking about full square human

          17       right abuses and they only came to your attention

          18       because the defence drew them fully to your attention.

          19           You had Munir Mengal give evidence to you as if he

          20       had been here, but giving evidence to you by satellite

          21       from Paris where he is in hiding, as he told you, under

          22       the protection of Journalists Without Frontiers, his

          23       life still in danger.  It is suggested Munir Mengal did

          24       not say to you that it was right to take up arms in

          25       resistance.  Was Munir Mengal ever asked?  The person to
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           1       ask him was Mr Hill.  Mr Hill did not ask him.  What do

           2       you think Mr Mengal would now say because Mr Mengal's

           3       evidence is absolutely the evidence that smashes the

           4       prosecution's claim that there were other avenues open

           5       to the Baloch, other than military self-defence?  This

           6       was a man who tried.  You remember he was an accountant.

           7       He was not a political person.  The first things he

           8       learns is that he is sent off to do things at the

           9       electricity company and he sees it is in profit and he

          10       is being told to put it in loss.  Why?  Why that

          11       corruption?  Why that defrauding?  To defraud the Baloch

          12       people so that they would not know how much money was

          13       being made off their backs.  Then the next thing he is

          14       asked to do is to go down to Gwadar, to the new big

          15       complex that has been created and to do the diagnostic

          16       for the future of what will be made out of it, what kind

          17       of sums of money, what is going to come of this great

          18       project.  He says he looks at the sums of money and he

          19       sees that less than 1 per cent is going to be channelled

          20       back into Balochistan.  So he goes to try to draw this

          21       to people's attention in the committees and the

          22       committee is closed down.  So what does he want to do?

          23       He wants to create a television station and in some sort

          24       of mad, innocent way he goes round getting people

          25       saying, "I'm going to create a television station, radio
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           1       station for the Baloch people about their concerns and

           2       interests".  He goes through all the proper processes,

           3       applying for permissions and licences and ends up lured

           4       back from Dubai, where he is at meetings, told, "Come in

           5       to see about his licence" and then arrested, detained,

           6       tortured, thrown into dungeons, held up through the arms

           7       and we know hanging by your arms is not just about the

           8       tearing and retching of the shoulders and the joints

           9       that becomes a permanent thing, but all the effect it

          10       has on the inner organs, the beatings, the degrading

          11       humiliation, sexually, and what you heard happened to

          12       that young woman, the mother of the baby, thrown in

          13       there naked with him.  We know about in Iraq the use of

          14       dogs to terrorise people.  There is a snake that is used

          15       in this set of circumstances, thrown into the cell with

          16       him.  16 months, his teeth knocked out, his mother

          17       brought, weeping in order to undermine his resolve,

          18       brought before Musharraf and this is why he is such

          19       a danger to Musharraf still, brought before Musharraf

          20       where it is clear that Musharraf knew what was happening

          21       to this man, but he's offered blandishments, offered all

          22       kinds of deals to forget what his original purpose was

          23       for his people.  He has to be spirited out and Amnesty

          24       and all these people argue for his liberation.  When he

          25       is freed from custody, he has to be spirited out of the
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           1       country with 200 people accompanying him to the airport

           2       so that he cannot be stopped and then goes to Dubai and

           3       then the French offer him this place only to find that

           4       his brother-in-law ends up dead, the message being

           5       clear.

           6           Members of the jury, the enormity of this and what

           7       you have heard in this court, it just does not bear

           8       thinking about, but if anything is told to us about this

           9       evidence, it is that torture is endemic and was endemic

          10       in the hands of these people and I am afraid that even

          11       with a change of government, the ISI are still there.

          12       Some of these people are the head of the military, still

          13       there.  Remember the dates of this.  This is not long in

          14       the past.  This was going on right up until 2006, early

          15       in 2007.  You see it measured and it has been championed

          16       in balochwarna.  The references are in there, in the

          17       documentation, where Faiz Baluch is putting it up.  In

          18       amongst the CDs by his bed there is a testimony from his

          19       brother about what he was suffering.  We know that

          20       Munir Mengal had in fact had communications with

          21       Faiz Baluch on the internet when he was seeking to set

          22       up this site.

          23           Members of the jury, there are a number of things

          24       which we in the law consider to be low of lows and

          25       there, I suggest, have been number on this case.  One
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           1       was that business of saying, "You call the Punjabis

           2       dogs, is that a nice thing to do?"  We had the

           3       distasteful business in this court of the Crown seeking

           4       to demean Mr Marri in your eyes, dragging in an

           5       irrelevant love note, making a play of visits to

           6       nightclubs, pumping up the idea that Mr Marri has assets

           7       and therefore he's somebody who is only in this to line

           8       his own pockets, somehow denigrating the idea that he

           9       might be here because of his belief in the creation of

          10       a just society, somehow believing that it is impossible

          11       for someone who has a smart car to feel compassion for

          12       those who suffer, impossible to be politically committed

          13       if you have the same human needs and yearnings and

          14       feelings as the next man.  I do not think it was

          15       suggested to Imran Khan that he was not a decent

          16       politician because of his interest in women or

          17       nightclubs.

          18           The quote was brought from Mr Talbot's book in which

          19       it was suggested that Pakistan is full of people who

          20       have blighted politics of that country by greed and it

          21       is certainly true.  It is most certainly true of the man

          22       who has blighted the lives of the men in this dock, but

          23       if that was what operated on Mr Marri, then why would he

          24       not have accepted blandishments?  Why would he not have

          25       wanted his cuts and deals and pay-offs and all the
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           1       corrupt stuff that would have been so easy for him to

           2       access?  Instead, to choose the route of the exile, the

           3       route of someone wanting something better.

           4           The way that that was done, I suggest to you, was

           5       a gratuitous attempt to colour your judgment in this

           6       case, your judgment of Mr Marri, but it in turn affects

           7       my client because my client, of course, told you about

           8       his respect for Mr Marri.  Is he a fool or is he

           9       somebody who knows that, like himself, Mr Marri's

          10       concerns are about what is happening in Balochistan and

          11       what the hopes might be for the future and how that

          12       might be achieved?

          13           Members of the jury, in a criminal case the burden

          14       of proof is on the Crown.  They have to prove a case to

          15       you beyond reasonable doubt.  You may say that is a very

          16       high standard of proof.  They have to prove it to you so

          17       that you are sure, that you are certain.  Why is it that

          18       the prosecution should bear that burden?  The answer,

          19       members of the jury, is for your protection and mine.

          20       It is for the protection of all of us.  Liberty is not

          21       divisible and it is for the protection of all of us

          22       because we do not know at what turn and what time it may

          23       matter to us that those standards are protected and

          24       preserved.  If your child were ever to end up in the

          25       dock, you would want to be sure that something was being
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           1       proved against them beyond reasonable doubt and that the

           2       standard does not vary depending who it is that is on

           3       trial.  Why to that high standard?  Of course in this

           4       case if you are sure that these people are terrorists,

           5       you will convict them on each count.  You will look at

           6       it and you will say, "I am sure" and then you convict of

           7       course.  If you are not sure and then at that other end

           8       of these scales of justice you say, "I'm sure that they

           9       are not terrorists", then you will acquit, but what you

          10       might say to me is what do you do in that space in the

          11       middle where you neither have the certainty that they

          12       are terrorists, supporters of terrorism, nor are you

          13       sure, on the other hand, at the other end of this scale

          14       that they are not?  What about in that area where you

          15       are saying to yourselves in the jury room, "How do we

          16       know?  How do we measure that?  How can we be certain?

          17       Maybe they are.  Probably they were up to something".

          18       Members of the jury, as soon as you are in that space in

          19       between certainties you are also in the space of

          20       acquittal and your duty is still to acquit.  The reason

          21       we have it like that is for your protection and for

          22       mine, for all of our fellow citizens and others who come

          23       before the courts and it is what keeps our nation

          24       strong.

          25           Your role, members of the jury, matters.  You have
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           1       to ask yourself why that is and it is because

           2       maintaining standards in our courts is a very precious

           3       role played by you and of course by his Lordship.  It is

           4       about preserving the values of our society.  I have

           5       always thought that those who want to attack juries have

           6       a very shallow understanding of democracy because this

           7       is where you, the community, come into the legal system

           8       and you bring the values of our great communities into

           9       the law.

          10           Of course all cases before our courts are important

          11       to the people that are being tried but also to us, as

          12       the community, whether it is burglary, whether it is

          13       robbery, whether it is assault, but there are some cases

          14       which have additional moment, additional import.  Cases

          15       alleging terrorism are a real test to our system and

          16       they are a real test to our system because it is

          17       important for us to show that the rules do not change

          18       because of the nature of the allegation.  They do not

          19       change because we hate the idea of terrorism or we hate

          20       what it means.  It does mean that your role, dealing

          21       with a case of this sort, is of vital importance, far

          22       beyond the doors of this court, because it is about

          23       maintaining the standards which keep our system clean.

          24           I do not exaggerate when I say that this will be one

          25       of the most important things that you will do in your
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           1       lives.  It will because if has import for all of us.

           2       You represent us all as the community.

           3           I started this speech by setting out the historical

           4       events in 1947 and 1948 that started this horribly

           5       trajectory of woe, exploitation, occupation and then

           6       this history of torture, but I also reminded you that it

           7       was also a time when a vision was set out of how the

           8       world might become a better place, where conflict might

           9       be resolved without war over tyrants who would be unable

          10       to thrive, where torture would be eliminated, where all

          11       people might enjoy freedom and equality and justice,

          12       a world where the law and the courts will be a place to

          13       which people could turn confidently when they have been

          14       wronged.  These people, members of the jury, have been

          15       wronged and they are coming to you for justice.  Our

          16       government for a period had its head turned, thinking

          17       that the war on terror meant treating all groups as if

          18       they were Al Qaeda, making no distinctions between those

          19       who were defending themselves against tyranny and those

          20       who were terrorists.

          21           Members of the jury, these defendants are not

          22       terrorists.  These defendants did not have material for

          23       terrorist purposes.  Members of the jury, it is very

          24       important because this case is about making that

          25       distinction between people concerned with fairness and
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           1       justice, defence and self-defence, and that is why the

           2       verdicts in this case should be ones of not guilty.

           3       Thank you.

           4   MR JUSTICE HENRIQUES:  Yes, thank you.  Members of the jury,

           5       2 o'clock tomorrow, please.  2 o'clock and you will then

           6       hear Mr Blaxland.

           7                   (In the absence of the jury)

           8   MR JUSTICE HENRIQUES:  Mr Hill, I did not have my

           9       ring-binders with me when you handed the key to the

          10       documents that are in the purple binder.  Can you remind

          11       me where we put it?

          12   MR HILL:  I think the most convenient place is immediately

          13       behind the fingerprint schedule, so before tab 3 in

          14       file 2, because fingerprints are part of that key.

          15   MR JUSTICE HENRIQUES:  Thank you very much.

          16   MR HILL:  May I just take the opportunity to say, and there

          17       is another speech yet to come, that an observation the

          18       Crown would make, if we may, is that the question asked

          19       directly of the jury, "Why were the defendants arrested

          20       when they were?" is not one that should ever have been

          21       asked.

          22   MR JUSTICE HENRIQUES:  No.

          23   MR HILL:  Knowing of course that it can never be answered.

          24       So we now wonder how the court can possibly proceed.

          25   MR JUSTICE HENRIQUES:  I noted it at the time and I shall
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           1       deal with it.

           2   MR HILL:  Yes.  Can I take a smaller point which is simply

           3       this: the suggestion that the Crown through the agreed

           4       evidence has made a late concession that the material on

           5       balochwarna was solely concerned with human rights

           6       abuses was an error, in the sense that the latest agreed

           7       evidence that came before the court, where there were

           8       human rights matters dealt with in large numbers, was

           9       not about balochwarna but came from disclosure material

          10       provided by us concerning a further e-mail address in

          11       a name associated with Mr Baluch.  The jury will have

          12       the impression that the agreed evidence is talking about

          13       balochwarna, the website.  It is not.  It is talking

          14       about an e-mail account.  It was a defence drafted

          15       admission which we made in light of disclosure material

          16       that we provided because it came to us late during the

          17       trial.  It is not a change of stance on the website.

          18   MS KENNEDY:  My Lord, I accept that.  It was a slip by me.

          19       I am sorry.

          20   MR JUSTICE HENRIQUES:  But, again, the reasons for the

          21       arrest are something that --

          22   MS KENNEDY:  My Lord, I answered it by saying, "We will

          23       never know".

          24   MR JUSTICE HENRIQUES:  Yes, but our rules of evidence simply

          25       inhibit that.  It is a question which if you had asked
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           1       it of a police officer, I would have instantly stopped

           2       you, "Why did you arrest them?"  You know that it was

           3       a slip of the tongue and I am not berating you and

           4       I shall not take any action about it, but it is not

           5       a question that can ever be asked because it can never

           6       be answered.  You know all the possible reasons that

           7       there may have been for arrest.

           8   MS KENNEDY:  The point that was being made was about the

           9       timing of the Balach assassination and two days later

          10       there being the embarkation of the police and the

          11       Security Services on surveillance, that those cannot be

          12       unlinked.  That was the point.

          13   MR JUSTICE HENRIQUES:  Well, that is not the point that was

          14       in fact made.  The point that was in fact made was this:

          15           "Members of the jury, you do not know why these two

          16       men were arrested at that time."

          17           That was the point.  That is a point which it is

          18       impossible to deal with, having regard to the various

          19       rules that we have about information within the

          20       possession of the prosecuting authority.  Therein lies

          21       the difficulty.  A jury who knows not our rules in

          22       relation to various sources of information may take

          23       a point adverse to the Crown.  That is the point, but so

          24       be it.

          25           2 o'clock and, Mr Blaxland, I bear in mind the
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           1       problems you may have.  It is a terrible journey and do

           2       take it easy.

           3   MR BLAXLAND:  Thank you very much.  I am going to try the

           4       train actually, given my own experience in the car.

           5       I am hoping that that is going to stand me in good

           6       stead.

           7   MR JUSTICE HENRIQUES:  Good.  You will have a mobile with

           8       you, I am sure.

           9   MR BLAXLAND:  I do, yes.  I will be in touch if there is

          10       a problem.  Thank you very much indeed.

          11   (2.45 pm)

          12                   (The court adjourned until

          13             2.00 pm on Thursday, 22nd January 2009)
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